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STATEMENT OF ISSUES PRESENTED 


In the opinion of the Appellant, Peter J. Trantham, Jr., the fol- 
lowing issues are presented: 
1. Whether the trial judge improperly denied Appellant's motion 
to strike the testimony of a police officer which appeared to be false in view 
of his official Police Report which he prepared simultaneously with Appellant's 
arrest and which he represented to state the truta. 
2. Whether the trial judge improperly denied Appellant's motion 
for judgment of acquittal of all offenses when the Government rested its case. 
3. whether Appellant was denied due process of law when prior 
to the trial the Government was in possession of photographs taken by the po- 
lice which supported Appellant's theory of his defense and some of which the 
Government failed to produce, and others of which were not produced until 
the Government's rebuttal evidence. 
4. Whether the trial judge improperly denied Appellant's motion 
for judgment of acquittal of all offenses at the conclusion of all of the evidence. 
5. Whether the trial judge improperly denied Appellant's motion 
for a mistrial by reasonof the Government's failure to produce the photographs. 
6. whether the trial judge improperly denied Appeliant's request 
for a missing evidence instruction to the jury regarding the Government's 
failure to produce material evidence - photographs. 


7. Whether in a bifurcated nonjury trial of the insanity issue, where 


there is substantial uncontradicted evidence of productivity due to mental 
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the trial judge sitting as a trier of fact, may find that there was no 
| 


illness, 
e the defendant 


productivity and enter a judgment of conviction solely becaus 


has consistently denied his participation in the offense. 


* This case has not previously been before this Court.’ 
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December 15, 1965S 
Court's order bifurcating the trial... wcceccccvrcccce 
December 16, 1969 
Appellant's oral motion to strike the testimony of Cfficer 
James w. Jones 
Motion .. ccc cece cece cece re rneresecsenecree ees 
Denial of MOtion .....eeseeeesercrcesercrcerrs 


Appellant's oral motion for judgment of acquittal at end 
of Government's case 
Motion ..ccieccccccccewscesocerrssresecccces 


Denial of Motion ....-eccceccerecsrsrscsesecrs 


December 17, 1969 
Appellant's ogal motion for judgment of acquittal at the 
conclusion of all of the evidence 


Motion ..cceccccccvcccverssosresrcsrsssecee® 
Denial of MOtion ....c..cee cece eereersserceee® 


Appeltant's oral motion for judgment of acquittal or in 

the alternative for a mistrial prior to the instructions 

to the jury 
Motion ....sccccccccccsssscccrresrrererrree® 493 
Denial of motion ..-se-eeeeeereeser eerste” 497 


Appellant's request for missing evidence instruction 
Request »---ceececeerecerscrreerer sere 495, 518 
Denial of request ---+--eerrereerreerrseer te” 497, 519 


February 10, 1970 
Court's finding of no productivity and entry of judgment 
of guilty en ere ee mene 49(2 Tr.)* 


% See Footnote 1, page 2. 
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STATEMENT CF TEE CASE 


eee 


I. Preliminary Statement 
| 


Appellant Peter J. Trantnam, Jr. (Trantham) was indicted for 


| 
robbery, armed ropbery, and assault with a danzerous weapon. The indict- 


ment charzed that: Cn or about December 4, 1968, within the District of Col- 


umbia, William akers (Akers) , Burnett C. Dockery (Dockery), Peter J. 


Trantham, Jr., and Ronald Proctor (Proctor), armed with a pistol stole and 
took from tne person and from the immediate actual possession of James 


aoe 


=. McKnizht (McKni-at), property having the vatue of avout $37.00. (C.R. 1)} 
After trial by jury, Appellant Trantham and Akers ana Prestor were 

found =uilty as charzed of armed roobery and assault with a dan serous wea- 

pon. (Tr. 524). Dockery nad veen ranted 2 jud ment of acquittal on all counts 


at tae end of the Government's case. Appellant's post-trial Motion for Juc=- 


ment of Acquittal was denied. (C.R. 30). ata difurcated trial (jury trial nav- 


in: peen waived cn tae issue of insanity) , tne Court found Appellant Trantham 
was not insane at tre time ne is allezed to have committed the offense. (2Tr. 
49). The Appellant was sentenced to imprisonment for a period of ten (10) 
years to thirty (30) years for armed roobery, and three (3) years to nine (9) 
years for assault with a danserous weapon; said sentences to run concurrently. 

Trantham filed inter alia, a pre-trial Motion to Suppress Identi- 
fication Testimony but voluntarily withdrew it cue to the Government's repre- 
sentation that there was no identification testimony relevant to Trantham. 
Pursuant to his Motion for a Mental Examination, Trantham was admitted 
to Saint Elizabeth's Hospital in July, 1969. 

Il. Issue of Guilt 

McXni-ht testified that ne was robbed by two individuals at gunpoint 
about 6:00 P.M. on December 4, 1968, wile ae wes closin: the parkin= lot 
at 220 - 12th Street, S. w., in jWashin:ton, D. C., where he was employec. 


—— aa 


1 no 2." references are te the Court Record; “Tr." references 
are to the Transcript of December 15, 16, and 17, 1969 trial proceedinzs; 
"9 Tr." references are for tne Feoruary 10, 1970, trial of insanity proceedinss. 


(Tr. $). The two rcbbers ran across tue parking lot wnere they joined a third 
person standinz adout 25 to 30 yards distant from him. Because it was dark, 
MeXnizht "could not tell" who this third person was ana could observe about 
him only that he wore lizht -reen pants. (Tr. 23, 442). The three persons 
entered an automobile, whereupcn, McKni<ht enlisted the aid of Rcy F. Brown, 


wo was sitting in nis car, und they pursued the robbers to Pennsylvania Ave- 


nue near 13 1/2 Street, N. W., where the traffic was stopped and being directed 


by Police Cfficer James WwW. Jones (Jones). 

McKnizat approached Cfficer Jones and told him taat he had been 
ropbed and identified a vehicle (hereinafter referred to as the Akers' vehicle) 
in which (at that time) the four persons were seated. Both Jones and McKnight 
testified that a fifth man, never identified, jumped out of the Akers' vehicle 
anc cropped a pistol and fled. (Tr. 53). Jones aided by Police Cfticer James 
E. Sievers (Sievers) arrested and took the four passenzers to a police sta- 
tion. (Tr. 147, 185). | 

.ccordin= to the evidence immediately prior to the arrest, Tran- 
tham was walkin; near 13 1/2 Street and Pennsylvania Avenue, N, w., when 
he saw Akers seated in the criver's seat of the automodile whica was standing 
still in a line of traffic. Akers and Trantham were acquainted and Akers' 
mother was guardian for Trantham's three minor children. Akers offered 
nim a ride home and he entered tne vehicle. The arrest occurred moments 


after Trantham entered the Akers' vehicle. (Tr. 281, 313, 346). | 


The same day as the arrests, Cfficers Sievers anc Jones prepared 
the required Police Department Form 251 "Cffense Report", hereinafter >e- 
ferred te as "PD 251". (Tr. 164, 168, 152).2 Cn the FD 251 rezardinz this 
occurrence, amon. other tuin js, they statec taat Trantham was wearing "blue 
jacket - plaid pants". (Tr. 165, 19%). Colored slices were taken of all of the 
éefendants by the Police (Tr. “20), which were full len:th pictures, ( Tran- 
tham Exnibits Z and 3), and the Police also took colored Polarcid pictures 
cf the defendants, in 2 -roup, some showinz their pants. (Trantham Pxhidits 
4£and5). Taese slices anc pictures (photozraphs) remained at all times in 
the custody and pessession of the police. (Tr. 442). 


We 


At tne trial, Pvt. Jones testified that Trantham was wearinz "bright 


screen" pants. He admitted that his testimony conflicted with the PD 251, as 
aforesaid. (Tr. 165). In reply toa question from the Court, Jones stated 
that at the time of the arrest no other defendant was wearing green pants (Tr. 
144), dut on later sross-examination he was unable to state what any otner 
person was wearin=> at the time. Cfficer Jones testified that Trantham was 
not wearin; a coat (Tr. 153), waen in fact he was. He testified he nad not 
reac ais PD 251 in preparaticn for his testifyin= at the trical. He testified that 
u2 had participated in tae preparation of the PD 251 on December 4, 1968 


and was aware of its contents. (Tr. 164, 169). 


EEE 


2 The FD 251 and Roobery Squad Report are exhibits to appellant's 
Motion for Judzment of Acquittal. 


Si 


The Court denied Appellant Trantham's Motion te Strike Cfficer 


Jones' Testimony. (Tr. 171-172). 

after Cfficer Jones' testimony there was a brief recess (Tr. 184), 
durin; which Jones and the prosecutor discussed the "bright sreen pants" mat- 
ter with Cfficer Sievers, wno was about to testify. (Tr. 328). Sievers first 
testified he could not recall what Trantham was wearin. (Tr. 192). Ze was 
shown the PD 251, which ne had not seen since ne participated in its prepara- 
tion, then he testified that Tranthzm was wearin: "brizht green plaid pants." 
(Tr. 193, 195). He admitted his recollection was Detter on December 4, 1968 


(date he ané Jones prep:red the PD 251) than on December 16, 1969 (date of 


the testifyinz)/ (Tr. 198). 


None of the slides or photozrapas taken by the police were produced 


durinz the Government's case. 

Cn Motions for Judzment of Acquittal at the end of the Government's 
case, the Court granted the motion as to Dockery, since the only evidence 
against him was that he was in the Akers' vehicle at the time of arrest. (Tr. 
217); As to Trantham's motion, tne Court recognized the questionable case 
against him due to the failure to accurately identify Trantham as the lookout 
(Tr. 211, 212); and due to the inconsistency of tae policemen 3s to what he 
was wearing (Tr. 213); and due to the icnorance of the officers as to what 
any of the other three were wearin:. (Tr. 216). The Court recomnized that 


as to Trantham, the officers' testimony had introduced a new theory - the 


=(e 


srizght sreen pants theory. Tne Court commented (Tr. 213): 


... E2 (Sievers) doesn't remem>er anytain; 
adout plaid peats, yet that is wnet the report sayS ... 

Sut the first officer's (Jones) testimony is to 
some extent, discredited by the report secause it is in- 
scnsistent with what he said. Not just the plaic point, 
sut inccnsistent with the manner in waic-. the man w2s 


ees 
aressea. 


But the Court denied Appellant Trantham's motion, stating (Tr.. 216, 


I would =rant your (Trantham's) motion if they (Cf- 
ficers Jones and Sievers) sad said the pants were some 
other color, sut they didn't. 
a] 

The Court tequirec Trantnam to 20 forward asec solety on the 
alle ation he was wearin _ bricht :reen pants and the alle gation he was tue 
only one wearin, ren pants. 

Except for the questionaole testimony of Cfficers Jones and Sievers, 
there was no evidence of Trantaam's having "bright jreen pents." .The FD 
251 stated "plai¢ pants;" McKni_ht at the Lineup sould cnly identify Proctor 
(Tr. 73), and stated ne hac previously known Mr. Dockery (Tr.. 74), dut 
did not identify 2im. 

Akers testified ne aac Deen wearing :reen pants (Tr. 25S) and 2 
slide taken of him confirms this fact. (Trantham Exhibit 3), Dockery testi- 
fied that he also was wearin> _reen pants. (Tr..296). Taree defense witnesses, 


Akers (Tr. 288-289), Deskery (Tr. 238), and Proctor (414-415), testified 


individual color photozrapas were taken of all of the defendants. This. testi- 


mony was supportec oy tae Assistant United States Attorney (Tr. 403) and 


oo aieiaind 


ak 
py the Sovernment's material rebuttal police witness, Detective Foun Ronayne 
(Renayne).-(Tr. 720). 
After the Zovernment introduced the "brisht green pants" theory, 
rezardin - Trantham, ana tne fact of the taking of the photo=raphs became ma- 
| 
terial, Trantham demanded tae proauction of all slides and pictures taken 


at the time of arrest. (Tr. 331)... The prosecutor stated cn tae mornin= of 
| 


the third day of the trial taat(Tr.. 403):: 
... the Robbery Squad detective in charge of the 

investization in this case, conferred with me. I consulted 

with iim 2bout the color pictures. Ee has made a dilizent 

effort to find them. we have located two of them, one of 

Mr. Proctor and one of Mr., Akers. (See Trantham Ex- 

hibits 2 and 3). 
Tnese two slides were shown to the jury. They showed Akers was wearing 
green pants (Tr. 418), but that Proctor was not wearing =reen pants. (Tr. 407). 

Detective Joann Ronayne was callec by the Government as a reduttal 


witness. He testified that on the previous evening he had made a "gilizent™ 
effort to locate the color photozrapns relevant to this case and tas only able 
to fing "two of them." (Tr. 420). Eowever, during cross-examination of 
Detective Ronayne, ke testified that in addition to the color slides, there were 


| 
color Polaroic pictures which the police had not produced. Tne Court tnen 


directed Detective Ronayne to cet them, (Tr, 423). When he produced the 


other Polaroic paotosrapns one picture (Trantham Exhibit 5) showed that Tran- 


tham was wearin; dark pants. (Tr. 434), The cotor slides of Dockery and 


Trantham were never produced. 
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At the close of all of tne evidence Trantham moved for Juc:ment 
cf acquittal (Tr. 443), a mistrial (Tr. 4$3), ane finally for an instruction 
to the jury regardinz failure to produce material evidence. (Tr. 494). «lL 


of these were denied Sy tne Court. The Court felt taat the photosraphs which 


were not produced, even if favorable, were not shown to de in the possessicn 


or control of tne Government (Tr. 455- 96); that there was nothing prior to 
the trial that placed on the Government any obligation to provide defendants 
with the photozraphs (Tr. 457); and the loss or misplacinz of the photo srapas 
‘by the police excused the failure te produce them. (Tr. 495). 

Trantham was found zuilty, as aforesaid. 

Tne material points of this appeal were raised by a post trial Mo- 
tion for Judzment of Acquittal, which was denied. (C.2. 30). 

IIIl.. Issue of Insanity 

Pursuant to an order of the Court, entered on April 25, 1963 
(C.2. 17), Trantham was acmitted te Saint Elizabethg Hospital in July, 1369, 
for mental examination. (Tr.. 6). 

Ca the day of the commencement of the trial, December 15, 1969, 
a letter was received from Saint Elizabetis (C.2. 21) in which there was 
an opinion that Trantham was competent to stand trial and regardins produc- 
tivity, the Eospital stated as follows: 

It is furtuer our opinion that on December 4, 
1969 (sic), the date of the allezed offense he was suf- 
fering from Schizophrenia Latent Type and the offense 


if committed by nim was a product of his mental ill- 
ness. 
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an order that Trantham was competent to stand trial was entered 
on December 15, 1965. (Tr. 3). (C.R. 22). Trantham waived a jury trial 


on the insanity issue. (C.R. 23). Then, the Court vifurcated the issue of in- 
sanity. (Tr. 5). | 

Trantham was founé guilty by the one (Tr. 524), The bifurcated 
trial was to be held defore the Court, following receipt from the Eospital of 
a report "with respect to fincings as to ais mental condition at the time of 
the offense." (Tr. 525). 

The Eospital determined no Staff Conference was necessary and so 
advised the United States Attorney for the District of Columbia. Thereafter 


the Court entered an order, on January 9, 1970, ordering tne Hospital to hola 
| 


a Staff Conference. (C.R. 25). The two doctor Staff Conference was held on 


| 
January 15, 1570, and, on January 22, 1370, a letter report (C,.3, 31) was 


received by the Court, includin: the followin:: 

_.. Dr. Robertson is of the opinion that the offense, 
if committed by Mr. Trantham, was a product of his men- 
tal illness. However, Dr. Stravinsky has no valid opinion 
as to productivity in regards to a charge of robbery. | 


Cn February 10, 1970 tue second part of the bifurcated trial was 


neld on the issue of insanity. (2 Tr. 3). 


The Court heard testimony from two psychiatrists, Rebert Robert- 
son, M.D., and Elizabeth 2. Stravinsky, M.D., bots on the staff of Saint 


Elizabeths Hospital. Tnaere was no controversy taat Trantham was suffering 
| 


from a mental illness, specifically, latent schizophrenia. (2 Tr. 7, 36). 
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This was defined by Dr. Robertson (reading from tnxe Dia nostic and Statis- 


tical Ifanual of Mental Discrders), 2s follows (2 Tr. 26): 


"Schizophreniz, Uatent Type. Tais catezory is for 
patients havin: clear symptoms of schizophrenia but no 
history of psycaotic schizophrenic episode. Disorders 
sometimes desi-=nated as incipient, pre psychotic, pseudo- 
psychopathic or borderline schizophrenia are catezsorized 
here. This catezory includes some patients who are 
diagnosed in DSM-I under ‘Schizophrenic Reaction Chronic 
Undifferentiated Type.' Cthers formally included in that 
DSM-I cateory are now classified under Schizophrenia - 
Cther and unspecified types (q.z.)." 


Cn the issue of wnether the crime Trantham was allejec to have 
committed was 2 product of the mental cisorder, Dr. Robertscn testified there 


was productivity (2 Tr. 10) anc Dr. Stravinsky had "no valid opinion." (2 


aa 


Tr, 39). Dr. Robertson stated as follows (2 Tr. 10-11): 


I think if Mr. Trantham was in the parking lot 
and committed te offense on that date, that his schizo- 
purenic reaction would be related in several ways: 
Cne, that his juéd=:ment would be impaired and his val- 
ue system would ve changed oy the illness. It mizht 
permit him to make offenses avainst others. 


Also, ais passivity, waich ne has demonstrated 
tc us, woulé permit him to so alon: with other per- 
sons and not be ale to make his own independent 
jud=ment. He nas not the inner strength to make 
nis own judgment. He has shown passivity in the 
hospital. Ia the interviews he is passive. Me says, 
Let my lawyer take care of tnincs. 


He is not azzressive in ais difficulty at tae 
present time in tryins to “elp himself, and not azg- 
gressive towards the doctor or the workers in tae 
hospital. 


The other fact that micht be related is vio- 
lence. Ee nas the feelin; that he is going to hurt, 


believes that he is soinz to be hurt and he has hurt 
people. He has hurt the man in Lorton. Be has a 
nistory of navin; done this before to a boy when he 
was feurteen, in breakinz his arm because of sus- 
piciousness, of hitting nis wife. In some of the 
commissicns of crimes, he has kicked a person, 
nit an elderly man with a bottle. So violence is 
part of nis illness. 


I think if he were in tne parkin: lot and were 
involve: in this crime, where there was a sun in- 
volved, that the fact that he has abnormal violence 
in him would permit him to zo alon> with the group. 
I don't know whether he actually had the zun or not, 
but it would permit him to de there. 


In addition, Dr. Robertson on a question from the Court character- 
ized Trantham's condition.as follows (2 Tr. 32): 


EX COURT: I take it this would be a per- 
manent condition probably? 


TES WITNESS: It would need some chanz- 


inz. It looks like it is going to remain that way 


for quite some time. Ee is dangerous. (Empna- 
sis added). 


The Court questioned the ability of the psychiatrists to make a de- 
termination rezardin= productivity when Trantaam never admitted to them 
| 


his involvement in the offenses. (2 Tr. 45-46). 


The Court found there was no showinz of productivi and entered 
fol p 


a verdict of cuilty. (2 Tr. 45). 
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ARGUMENT 


1. TEE TRIAL JUDGE IMP&CPERLY DENIED APPELLANT'S 
MCTICN TC STRIKE THE TESTIMCNY CF A PCLICE CFFICER 
WVEICE APPEARED TC EE FALSE IN VIEW OF EIS OFFICIAL 
CLICE 23EPCR2T JSICE EE PREPARED SIMULTSNECUSLZ 
WITE KLPPELLENT'S 4RREST AND JEICE EE REPRESENTS 

TC STATE THE TRUTE 


ee rrr 
Trantham moves to strike the testimony of Cfficer Jones since it 
was shown he committec perjury or, at least, showed he did not know the true 
facts about which ue had testified. The Court summarily denied the motion. 
(Tr. 171-172). However, the Court later recognized the testimony to be "in- 
consistent" (Tr. 213), but allowed it to stand. 
W[nere it is obvious to the Court that the testimony of a witness clear- 


ly shows the witness coes not know the facts, that testimony should be stri- 


ken. 53 Am. Jur. "Trial" 147, 149. In this case, Cfficer Jones was produc- 


ed by the Government as its principal arresting witness. (Tr. 8), Ee admit- 


ted on the witness stand that prior tc the trial he had looked at no notes or 
reports resardin; tne offenses that had taken place a year before, He was 
testifyinz completely from memory. (Tr. 163). -He had prepared (with Sievers) 
the applicable police report, ED 251 (Tr. 189-170), which report stated Tran- 
tham was wearin: a blue jacket and plaid pants. Cfficer Jones' testimony 

that Trantham was wearia, "“oricst creen pants” conflicted with his simultan- 
eous entry on the PD 251 4 year earlier, which he acknowledsed as Seing 
correct. Further, ide testified that Trantham was not wearin; a coat, but his 


PD 251 stated that Trantnam was wearin a coat. He could not recalt what 


See 


any of the other persons involved were wearing (Tr. 163), althoush earlier 


ne testified no one else was wearing green pants. (Tr. 144). The Court later 


recoznized this inconsistency of Jones’ testimony. (Tr. 213).. 
In eres the admissability of this evidence the Court was 
bound to recognize that the witness was a police officer wnose testimony would 
ve siven credence by the jury based on ais position. By allowing it to remain 
for the jury's consideration, the Court anc prosecution gave their seal of ap- 
proval (as far as the jury knew) to this unexplained inconsistency involving 
false testimony. Curran v. State of Delaware (1958, 3rd Cir.) 250 F. 2c 
ST ee ee ae 
107 at 712. | 
It cannot ve challenzed that the introduction of this testimony created 
a new theory which the defense had had no opportunity to test perine the pre- 
trial stage of the case. Trantham withdrew his Motion for Suppression of 
Identification Testimony because it was represented there was no identifica- 
tion testimony. The PD 251 and Robbery Squad Reo made available to 
the defense, made no mention of this "theory." In his opening Statement, 
the Assistant United States Attorney specifically did not ie dion ahs most 
“important” fact. (Tr. 9). 


It is a denial of due process of law for a conviction to be based 


on false evidence, even if the false evidence was not solicited by the prosecu~ 


tion, but allowed to remain uncorrected when it appears, Alcorta v. State 
a mnie 


of Texas, 355 U.S. 28, 78 S. Ct. 103 (1957); Napue v. People of the State 


of Illinois, 360 U.S. 264, 79S. Ct. 1173 (1959); Miller v, Pate, 386 U.S. 1, 


87S. Ct. 785 (1967). 

The false evidence siven by the officers as to the color of Trantham's 
pants was material, and allowing it to be considered by the jury was preju- 
dicial. The rule does not cease to apply merely because the false testimony 


goes only to the credibitity of the witness. Napue v. People of the State of 


Illinois, supra, citing People v. Savvides, 1 N.Y. 2d 554, 557, 154 N.¥.S. 


2¢ 885, 887, 136 N.E. 2d 853, 854-855 (1555): 


It is of no consequence that the falsehood bore 
upon the witness' credibility rather than directly 
upon defendant's suilt. A He is a lie no matter what 
its subject, and, if it is in any way relevant to the 
case, the district attorney has the responsibility and 
duty to correct what he knows to be false and elicit 
the truth *** That the district attorney's silence 
was not the result of guile or a desire to prejudice 
matters Little, for its impact was the same, pre- 
venting, as it did, a trial that could in any real 
sense be termed fair. 


Appellant further questions the failure of the Court te call to task 
an officer or officers whose questionable testimony exceeded being just “mis- 
taken," Both officers were testifying from memory, and had they consulted 
their own PD 251 Report which was available tney could have avoided the ser- 
ious and prejudicial injustices which occurred in this case, There was no 
basis for allowing the officer's testimony to stand.: 

2. THE TRIAL JUDSE IMPROPERLY DENIED APPELLANT'S 
MCTION FOR JUDGMENT CF ACQUITTAL CF ALL CFFENSES 
WEEN TES GOVERNMENT RESTED ITS CASE 
Appellant Trantham went to trial on an indictment charging him with 


robbery, armed robbery, and assault with a dangerous weapon, He was not 
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alleged to have been one of the persons in the shack, but was allezed to be 


an aider and abetter. 22 D.C. Code, Sec. 105. when the Government rested, 


he moved for a judgment of acquittal on the ground that there was no evidence 
on which the jury could rationally find him guilty beyond a reasonable doubt. 


The Court has clearly set.out the criteria upon which a trial judze 
| 
may rely in ruling on a Motion for Judgment of Acquittal in the leadinz case 


of Curley v. United States, 81 U.S. App. D.C. 385, 160 F. 2d 22s, cert, 
den., 331 U.S. 837, 67S. Ct. 1511 (1947), as follows: 


The true rule, therefore, is that a trial judge ,. 
in passing upon a motion for directed verdict of ac- — 
quittal, must determine whether upon the evidence | 
giving full play to the right of the jury to determine | 
credibility, weigh the evidence and draw justificable | 
inferences of fact, a reasonable mind might fairly 
conclude suilt beyond a reasonable doubt. If he 
concludes that upon the evidence there must be such | 
a doubt in a reasonable mind, ne must srant the 
motion; or, to state it another way, if there is no 
evidence upon which a reasonable mind might fair- 
ly conclude guilt beyond a reasonable doubt, the 
motion must be granted. If he concludes that 
either of the two results, a reasonable doubt or 
no reasonable doubt, is fairly possible, he must 
let the jury decide the matter. Ina given case, 
particularly one of circumstantial evidence, that 
determination may depend upon the difference be- 
tween pure speculation and legitimate inference from 


proven facts. (Smphasis added). 


In Cooper v. United States, 94 U.S, App. D.C. 343, 218 F. 2d 


39 (1954), the Court quoted and approved the Curley rule, In reversing and 


entering a judzment of acquittal the Court discussed the evidence and said 
that the conduct of the accused might have been enough to "create suspicion," 


aie 


But that is not enoush. Guilty, according to 

a basic principle in our jurisprudence, must be 

established beyond a reasonable doubt. And, un- 

Less that result is possible on the evidence, the 

judze must not Let the jury act, he must not Let 

it act on what woutd necessarily be only surmi se 

and conjecture, without evidence. (Emphasis 

added) . 

To the same effect is Cephus v. United States, 117 U.S. App. D.C. 
15, 324 F. 2d 893 (1963). Afso see Cooper v. United States, 123 U.S. App. 
D.C.« 83, 357 F. 2d 274 (1966). 

The fact of Trantham's presence in the Akers' automobile when 
the arrest occurred likewise Lacks probative value. Absent any i dentifica- 
tion of Trantham by the eyewitness and any possession by Appellant of stolen 
property, there was insufficient evidence of who was the Lookout. In Good- 
winv. United States, 121 U.S. App. D.C. 9, 347 F. 2d 793, certs den., 
382 U.S. 920, 86S. Ct. 107 (1965) three men robbed a grocery store, and 
the four occupants of the get away car were arrested. The stolen money was 
in a plastic bag on the floor of the car. All four were convicted although only 
three of the men were identified. The Court reversed the conviction of the 
one not identified on the grounds that the evidence was insufficient to show ei- 
ther participation in the robbery or possession of recently stolen goods. His 


mere presence in the car, said the Court, was insufficient evidence of par- 


ticipation in the robbery. See also Bailey v. United States, U.S. App. 


D.C. , 416 F. 2d 1110 (1969); Kemp v. United States, 114 U.S. App. 


D.C. 88, 311 F. 2d 774 (1962) . 
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The Government's only identifyinz evidence was that the tookout 
man, wearing green pants at the scene of the offense, entered a vehicle with 
the robbers. McKnight, the only eyewitness, could not identify Trantham as 
the lookout man. He did nottestify as to any other item of clothing of this per- 
son. Moreover, he did not testify as to any other item of identification, such 
as height, weight, build or complexion. He saw the individuals when they got 


out of the automobile (Tr. 35) and under questioning by the Assistant United 


States Attorney stated (Tr. 36): | 
Q Did you have an opportunity to see all of 
the people who were in the car at that time? 


A At that time, yes. 


Q Was there anyone there, other than Mr. 
Proctor, who you recognized at that time? 


A ILrecognized Mr. Dockery. 


At that time McKnizht identified Proctor (Tr. 35). This being short- 


ly after he was robbed and the bright green pants being fresh in his mind, 
but there was no identity. Further, at the Lineup, McKnight only identified 
Proctor ( Tr. 73). : 

Police Cfficers Jones and Sievers, on the day of the arrest ; joint- 
ly prepared and adopted the PD 251 as their official report of the arrest. 
(Tr. 164, 169, 192). This form states that Appellant was wearing "blue jack- 
et and plaid pants.” (Tr. 165, 194). | 


At the trial, over a year after the arrest, Jones first testified that 


| 
he hac done all the paper work in drafting the PD 251, but that he had not read 
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it since he and Sievers had prepared it. (Tr. 163). He testified, however that 
over a year after the offense and the writin: of the PD 251, Trantham when 
arrested was wearing brizht green pants. Officer Jones could not recall any 
clothing of any of the other three persons he arrested (Tr. 163), but he did 
testify that none of the three was wearin creen pants. (Tr. 144). 

The officer saw the fifth passenger leave the car and run away but 
when he testified, ne was unsure how the fuzitive was dressed.(Tr. 53). 

Cfficer Sievers testified that he very oriefly observed what each 
of the four arrested persons was wearing. ./nen he first testified, he did 
not recall havinz seen this form since he executed it over a year before the 
trial and he could not recall what Trantham was wearing when arrested. 


(Tr. 192). After examining the PD 251, he testified his reccllection was re- 


freshed to the extent that he then recalled that Trantham was wearing “bright 


green plaid pants." (Tr. 193). Sievers admitted that his reccltection of tne 
event on December 4, 1968 was better than it was on December 16, 1969. 
(Tr. 198). 

After Trantham's Motion for Judzment of Acquittal was made, the 
Sourt noted a "reasonable doubt" that a case had been proven against Tran- 
tham. During the argument of Mr. Grafman, the Assistant United States 
Attorney, the Court commented as follows (Tr. 211-213): 

M2. GRAFMAN: ... I think there is a very strong 
inference that he (Trantham) was, infact, the lookout 


in this case. 


TEE CCURT: If Mr. Trantham has been accurate- 
ly identified as the lookout near the flagpole, I have no 
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doubt that you can hold nim. The question is whether 
he has been. 


MR GRAFMAN: ... The only conflict seems to 
be in Trantham's Exhibit No. 1 for identification which 
states with respect to Trantnam that he had a blue jack- 
et anc plaid pants. The plaid pants is not descriptive | 
of what color. ... In fact it says plaid and doesn't 
say green plaid, we would submit, is not conclusive 
one way or the other. Eoth officers have testified 
positively -- both of them have identified Mr. Tran- 
tham. 


THE COURT: I beg your pardon? 


MR. GRAFMAN: They nave identified him 
as having on green pants and being in the car at the 
time. | 
THE CCURT: He has been identified as being in 
the car. There is no question about that, but they 
naven't identified him as being the lookout man. 

ae 

TEE COURT: But look at my problem here 
for a minute. Your officer testifies he didn't have 
a coaton. The report says he did have a coat on. 

The second officer, who testified, testified that un- 
til he read the report he had no recollection, appar- 
ently he really doesn't still, that he had plaid pants. 


MR. GRAFMAN: He refreshed his recollection. 


THE CCURT: But he said he had on plaid 
pants. He doesn't remember anything about plaid 
pants, yet that is what the report says. I think it 
is a close question as to whether he goes to the jury | 
or not. I think it is a close question. Perhaps he 
does. 


But the first officer's testimony is, to some 
extent, discredited by the report, because it is in- 
consistent with what he said. Not just the plaid point, 
but inconsistent with the manner in which the man 
was dressed. 
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4 criminal trial is primarily a search for truth. In the circumstan- 
ces of this case, the prosecution can be charged with the statements made 
by the police officers in their joint PD 251. They freely admitted their pre- 
paration and adoption of its contents, as part of their official duties in stat- 
ine the truth of the subject matter. They freely admitted the circumstances 
and execution of the PD 251. Subdjected to searching examination by Court 
and counsel, they exposed the variances between their simultaneous asser- 
tions at the time of arrest and their testimony a year later stimulated by read- 
ing the PD 251 which conflicted with their second version of what Trantham 
was wearing. 

Tne trial judze erred in letting the case go to the jury. He was 
the fact-finder in terms of his duty to decide Appellant's motion for acquittal 
at the end of the Government's case. The judge's experience in human affairs 
should have and, in fact, did create a reasonable doubt in his own mind that 
in the light of all the facts the "green pants version" was at least a figment 
of imagination. The judge, strongly aware of the inherent weakness and in- 
consistencies of the testimony of both police officers, as aforesaid, described 
nis dilemma in deciding on the Motion to Acquit, when he stated (Tr. 216-217): 


I would zrant your motion if they had said that 
the pants were some other color, but they did not. 


A similar determination was found improper in the case of Hinton 


vy. United States, 91 U.S. App. D.C. 13, 196 F. 2d 605 (1952), where this 


Court stated: 
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The trial judge considered the cases “very weak | 
on the evidence" but thought this court should have an 
opportunity to rule on the sufficiency of the evidence. 
Accordinzly he submitted the cases to the jury. we 
must reverse both convictions because in our opinion 
reasonable doubt of appellant's guilt is inescapable 
in each case. It is of course true that self-contra- 
diction by the zovernment's sole eye-witness is not 
always fatal to the government's case, for circum- 
stances may prove a defendant's guilt beyond rea- 
sonable doubt. But there are no such circumstan- 
ces here. The mere fact that A and 2, when on the 
witness stand, each stuck to one of her several dif- 
ferent stories is not such a circumstance. 


By granting the motion of Dockery, the Court left the impression 
on the jury that, notwithstanding the tack of evidence, Trantham had to be the 
lookout (Akers - driver; Proctor - robber; Dockery - out). In its granting 
of Dockery's motion, the Court found the only “connection” was his presence 


in the car. (Tr. 210). 


It thus appears that when the Government rested, there was no evi- 


dence which reasonably permitted the finding of guilt. The conviction must 
accordingly be vacated. United States v. Bush, __—siU’«.S. Aa D.C. 
___F.. 2d (No. 22,338 decided August 15, 1969); Powell v. United States, 
___ U.S. App. D.C. Sa Oe. 2d 470 (No. 21, 678 decitied June 11, 


1969); United States v. Skinner, U.S. App. D.C. Ae F. 2d 


(No. 22,776 decided February 10, 1970). 


3. APPELLANT WAS DENIED DUE PROCESS CF LAW WHEN 
PRICR TC TEE TRIAL THE GCVERNMENT WAS IN PCSSESSICN 
CF PECTOSRAPHS TAKEN BY THE POLICE WHICH SUPPORTED 
APPELLANT'S TEEORY OF DEFENSE AND SOME OF WHICE 
THE GOVERNMENT FAILED TO PRODUCE AND CTHERS CF 
WHICH WERE NCT PRCDUCED UNTIL THE 
SCVERNMENT'S REBUTTAL EVIDENCE 


ee 


= = 


It was undisputed that at the time of the arrest on December 4, 1968, 
colorec pictures and slides were taken of them. Detective Ronayne stated 
(Tr. 420): 

MR. GRAFMAN: Q Did you have an 

occasion te investizate an alleged roboery in- 

volvinz Messrs. Trantham, Dockery, Akers, 

and Procter? 

A Yes sir. 

Q And asa result of 
this investization, were cclor photo sraphs taken 
of these individucls? 

A Yes, Sir. 

The Government has the advantage of developingits theory at the 
time of arrest, while the defense must investizate and depend on the police 
reports to develop a gefense theory. Here, the bright green pants became 
most material te the Government's case. These pictures and slides were 
made for investization and identification purposes. when the defense found 
no reference te the bricht green pants theory in any of the usual police reports 
available to them, there would be no reason to pursue this. 

If Trantham had on "bright screen pants" the slides and pictures 
would show it, out, if not, that would be shown. Tne slides were full-Lenzth. 


(Trantham Exhibits 2 and 3; Tr. 415). 


Trantham was prejudicially denied nis due process of law when these 


photosraphs were not available for use in eress-examining and/or impeach- 


ing the Government's witnesses. Based on the Court's comments (Tr. 211- 


217), Trantham would have been granted a judsment of acquittal when the 


Sovernment rested. 


The Supreme Court of the United States in the case of Brady Vv. 


State of Maryland, 373 U.S. 83 S. Ct. 1194 (1963), statea: 


we now hold that the suppression by the 
prosecution of evidence favorable to an accused 
upon request, violated due process where the 
evidence is material (either) to guilt or to pun- 
isiment irrespective of the good (faith) or bad 
faith of the prosecution. 


This case culminated a doctrine which nad been first set forth by 


this Court in Griffin v. United States, 87 U.S. App. D.C. 172, 183 F. 2d 


$90 (1950), following remand from tne Supreme Court in Griffin v. United 


States 336 U.S. 704, 69S. Ct. 814 (1949). The Griffin case involved the 
| 


nezlizent suppression of evidence, to wit, the fact that the victim in a mur- 
der case had an open knife in nis pocket. See also Mooney v. Holohan, 
254 3.8. 103, 55S. Ct. 340 (1935); United States v. Gide, (sss, 3rd Cir.) 
221 F. 2d 763; United States ex. rel., Almeida v. Baldi, (1952, 3rd Cir.) 
195 F. 2d 815, cert. den., 345 U.S. 904, 73S. Ct. 635. | | 

In a pre-Brady case, Curran v. State of Deane supra, the 
Court recosnized the already accepted principal that the suppression of evi- 
dence by a prosecuting; officer is enou zh to constitute such fundamental unfair- 
ness as to amount to a denial of due process of law. 3 

In the Curran case, as we have here, eee was a sharp difference 
in the testimony of the pclice officer and the defendants. In that case it was 


shown that the officer's testimony was false. In the Curran case, the Court 


stated (259 F. 2d, at 712): 
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The testimony of police officers usually is given 
credence of the jury. Eere the issue of credibility of 
the police and tnat of the @efendants was brousht sharp- 
ly into focus. The state closed with the evidence of 
Rodenneiser (the officer) in rebuttal on the very issue 
(raised by the defendants' testimony) and that testimony 
must have had its effect on the jury. We cannot assume 
to the centrary. The jury might indeed have recarded 
the assertion of the defendants that there hac been 
other statements in the possession of the police as 
>racen falsehoods. The damaze dene to the defen- 
dants oy Xodenneiser's false testimony may have been 
substantial in view of the pivotal issue of consent 
(this beinz a sexual intercourse case). The jury may 
well have applied the equivalent of a maximum falsus 
in uno, falsus in onmious. 


In this jurisdiction the lLeadin= case following Brady is the case 
of Gresory v. United States, 125 U.S. App. D.C. 140, 365 F. 26 185 (1965), 
wherein Circuit Judze wright stated: “s criminal trial, like its civil coun- 


terpart, is a quest for truta." 


In the case of Williams v. Dutton, (1968, 5th Cir.), 400 F. 2d 


797, the Court comments: 


A weakness in the adversary system of adminis- 
tering justice is the possibility of unfairness arising 
(sometimes) from prosecution's superior resources 
and special access te information and witnesses. To 
protect the innocent who misht suffer from the unequal 
contest ... the primary duty of a lawyer engazed in 
public prosecution is not to convict out to see that jus- 
tice is done. The suppression of facts of the secreting 
of witnesses capable of establishing the innocence of 
the accused is hizhly reprenensible. 


These slides and pictures were most material to Trantham's case, 
since they would show his pants were cark, not brizht, and that Dockery 


nad on green pants (which micnt have veen prizhater). The lookout question 
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should not have oeen eliminated by Dockery's dismissal, but as the Court 
Left the case in the minds of the jury, it was. 

The Court refused to hold the prosecution "ijable" for the failure 
to produce and accepted various "arguments" to support its noldins. The 
Court stated there was no evidence that there were other photos -rapis. (Tr. 
493). This is immediately rebutted by the statement of Detective Ronayne 
included above; the testimony of Akers, Dockery, and Proctor; and the state- 
ment of the United States Attorney taat they could only find two of "them" 
(photographs). (Tr. 403). There was never eny contrary evidence or inference 
that there were no other slides and pictures. The Court commented that there 


was no evidence that the Government purposely failed to produce the photographs, 


(Tr. 494). 
Under the principal of the Brady case and the cases that followed 
| 


it, it is unnecessary to show that the failure to produce was we This 


feilure to produce is not excused even if the failure is due to ee ence 


Levin v. Katzenbaca, 124 U.S. App. D.C. 158, 363 F. 2d 287 (1966). 


The prosecution made no effort to locate the photographs until during 
the trial. (Tr. 422). Upon cross-examination on Wednesday, December 17, 
1965, Detective Ronayne testified that he had not even been informed that 
the trial was coming until Friday, "of last week," which would have peen 
December 12, 1969. At that time he did not even make an effort to locate the 
pictures because ne "a@idn't contemplate using these pictures at that time." 


(Tr. 422). This was with regard to the full length slides. ith regard to 
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the color Polaroid pictures not produced, durins his testimony it was neces- 
sary for Detective Ronayne to go to set these pictures under instructions from 
the Court. (Tr. 423). Tne only excuse for not producing the missing slides 
were that the files in which they were kept were being changed and the slides 
were not classified in any order. Pursuant to a demand of Trantham made 

on the afternoon of December 15, 1969, by consent. It was, of course, unnec- 
essary to show that this was a wilful failure to produce. The Court seems to 
accept the "movin: around" excuse as being one which would justify the Gov- 
ernment's failure tc preduce. No authority is necessary to support the fact 
that the prosecution in a criminal case is bouné by the acts of the police. 


Their loss of necessary evidence should not be allowed to prejudice Trantham. 


The fact that the request was not meade until during the trial (Tr. 


495) is immaterial. United States v- Wilkins, (1964, 2nd Cir.), 326 F. 2d 
135, wherein Judge Thurgood Marshall stated: 
The case before us differs from Brady in that 

the defense counsel here never requested the disclo- 

sure of evidence from the prosecution, but we think 

that such request is not a sine qua non to establish 

a duty on the prosecution's part. 

See Note, "The Duty of the Prosecutor to Disclose Exculpatory 
Evidence"! 60 Colum. L. Rev. 858 (1960); Comment, "Prosecutor Held to 
Have Duty to Disclose Material Exculpatory Evidence without Prior Defense 
Request," 39 N.Y.U.L. Rev. 565 (1954). 


As the recore reflects, prior to trial, there was no allegation re- 


sarding the brisht green pants. The PD 251 and Robbery Squad Report make 


no mention of this theory. Prior to trial the sole contention was t 

tham was arrested at the scene. (PD 251). There was no offer of the pnoto- 
graphs made prior to that time. The prosecutor stated to the Court that he made 
no effort to locate the pictures until iminediately after the Court recessed on 


December 16, 1969. (Tr. 403). This was after Cfficer Jones had testified and 


the conflict with the PD 251 was brought te the attention of the Court. Since 
| 
the pictures then became of great materiality, the cause of justice demanded 


their production. Just as the prosecution may use photographs for identi- 
| 
fication against a defendant, a photosraph may be used to exonerate the defen- 


dant. People v. Lopez, 60 Cal. 2a 223, 32 Cal. Rptr. 424, 384 P. 2d 16, 
cert. den., 375 U.S. 994, 84S. Ct. 634 (1963). 


4, THE TRIAL JUDGE IMPROPERLY DENIED APPELLANT'S 
MOTICN FCR JUDGMENT CF AC2UITTAL OF ALL CFFENSES 
AT THE CCNCLUSION OF ALL CF THE EVIDENCE _ 
when Trantham renewed his Motion for Acquittal at the end of all 
the evidence, all the substantial evidence in the case was a s consistent with 
a reasonable hypothesis of innocence. All three of Trantham's co-defendant s 
testified without contradiction that he entered the car when it stopped at 13 1/2 
: | 


Street and Pennsylvania Avenue, just before the arrests. Akers testified that 


he, Dockery and Appellant were each wearing green pants. Dockery, whose 


Motion for Acquittal the Court sranted when the 3Sovernment rested, testified 


that he was wearing zreen pants when arrested. Trantham's innocence is 
i 
a legitimate inference to be drawn from the evidence. In Carter 


States , 102 U.S. App. D.C. 227, 252 F. 2d 608 (1956), this Cou 


231-232 said: 


This Court has held many times that the rule 
for the jury is that, unless there is substantial ev- 
idence of facts which exclude every reasonable hypo- 
thesis but that of guilt, the verdict must be not guilty, 
and that, where all the substantial evidence is con- 
sistent with any reasonable hypothesis of innocence, 
the verdict must oe not guilty. 


Even if we sho Ujd believe all the testi mony of the Government's witnesses, 
we still would have to guess as to whether Appellant is guilty or not guilty. 
3reen pants and presence in a car alone do not prove partici pation. There 
was no further evidence offered by the Government. In United States v. 
Bush , supra, the Court sai d: 
we hold that on such evidence the jury could 

not reasonably find that the appel Lant exceeded the 

pounds of tawful self-defense. Such 2 finding must 

have been based upon speculation, surmise and the 

repudiation by the government of the case made by 


its own witnesses. 


and on February 10, 1970, the Court in Skinner, supra, reaffirmed the doc- 


trine that the Government's case "cannot rest on mere suspicion, conjecture 


or speculation.” 

When those photezraphs produced were finally placed in evidence, 
they showed taat Akers had on green pants (Tr. 407) and that Trantham had 
dark pants. (Tr. 434). The Court ignored what was obvious to its eye and 
allowed the jury to decide if "sreen" is "green" regarding Akers' pants shown 
in the slide. The Court had no hesitation (out of the presence of the jury) 
in concluding that the slide of Proctor showed "that Proctor didn't have green 


pants on” (Tr. 407), but when the slide of Akers was shown to the jury, the 
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Court commented as follows (Tr. 418): 


MR, BULMAN: May the record further show 
it (the slide) shows Mr. Akers wearing a green 
shirt and a green pair of pants. 


MR. GRAFMAN: Your Honor, I think that 
is a question for the jury. 


THE COURT: It will be for the jury to deter- 


mine what the colors are, unless you (Mr. Bulman) 
wish to take the stand. 


| 
The prosecuter's objection was somewhat odd, since a few moments 


before, he had referred to the slide of Akers, out of the presence! of the jury, 


as follows (Tr. 407): 


TEE COURT: They want to know whether 
it shows ;reen or not. : 


M2. GRAFMAN: ... I believe Mr. Akers' 
(slide) does indicate he has on dark green pants. 
Mr. Proctor's appear to be brown. 


The Court offered no explanation for ignoring a fact visually not 
in controversy. See 26 Am. Jur. 2d, "Evidence" Sec. 14, where it is stated 
as follows: 


Judges are not necessarily ignorant in court 
of what everyone else, and they themselves out of 
court, are familiar with, and there is no reason 
why they should pretend to be more ignorant or un- 
observing than the rest of mankind, nor does jus- 
tice require that they be more ignorant than the 
rest of mankind. 


The inconsistent and false testimony of Cfficers Sievers and Jones 


was confirmed and uncorrected. Mrs. Frances Akers, who was subpoenaed 


by the Government, testified that during the recess, after Cfficer Jones had 
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testified, and before Cfficer Sievers testified, Jones and the prosecutor were 
talking to Sievers about Trantham's pants being “pright green." (Tr. 328). 
(Compare this with the fact that when Cfficer Sievers first got on the stand 


he acted as if he ,new nothing until he saw the PD 251 and, then, testified to 


something not on it. (Tr. 192).) 


At the crucial point of the trial when the color slide of Akers was 
available to the Court, and in fact placed in evidence, the prosecutor failed 
to cerrect the faise evidence that Trantham was the only one wearing green 
pants. Alcorta v. State of Texas, supra; Napue v. People of the State of ILl- 
inois, supra. 

Instead of correcting the recora, Cfficer Jones was recalled, not 
to admit he had given false evidence, but to compound the false evidence. 
When confronted with the slide of Akers wearing sreen pants, he did not cor- 
rect his testimony, but merely said that Trantham's pants were “brighter and 
lighter green." (Tr. 436). | An attempt to have Cfficer Sievers testify to 
the same effect was withdrawn. (Tr. 438-440). But, since Trantham was 
denied the right to nave all photographs of him produced, his defense was ma- 
terially prejudiced. Also, Dockery testified he was wearing 3reen pants (Tr. 
259) and the slide and pictures of him having not been produced together with 
his being discharged prejudicially left Trantham "holding the bag." 

Cn this record we can only guess whether any of the defendants was 
the lookout man, and if sc. which of them was the one. By submitting the 


case to the jurors the trial judge in effect told them that on the evidence a 
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reasonable person might fairly infer guilt beyond a reasonable doubt and there- 
fore the jury should decide whether it did. See Curley and Powell, supra. 
This action of the trial judge, as well as his denial of the motion to acquit 
was reversible error. | 
5, THE TRIAL JUDGE IMPORPERLY DENIED APPELLANT'S 
MCTICN FCR A MISTRIAL BY REASON CF TEE 


SCVERNMENT'S FAILURE TO PRODUCE THE 
PECTOGRAPES 
Prior to the Court instructing the jury, 2 Motion for a Mistrial was 


made by Appellant Trantham (Tr. 493) based on the prosecution's failure 


to produce the slides which were in their custody and control. Young v. United 


States, 120 U.S. App. D.C. 312, 346 F. 2d 793 (1965). The motion was 


denied by the Court. (Tr. 497). 

The existence of the photographs was in evidence (Tr. 220), and 
the effect on the jury was prejudicial. 

Since the Court refused to grant 4 judgment of acquittal, Trantham 
had a right to have the trial terminated and severed, so that he woutd have 
an opportunity to view the photographs when found. The Court refused and 
did not order any further search fer the material photographs. appellant re- 
lies on the authorities heretofore cited in support of this point. ! 

The Court upon the failure of the prosecution to penante the photo- 
graphs allowed the matter to be closed, leaving the injustice to Trantham to 
be ignored or continued by the jury's verdict. On request of counsel for Tran- 

| 


tham herein and below, the request for the production of these pictures con- 


tinues, without any sanction of the Court. 


a Re 


6. THE TRIAL JUDGE IMPROPERLY DENIED APPELLANT'S 
REQUEST FCR A MISSINS EVIDENCE INST: UCTICN TO THE 
JURY REGARDING THE GOVERNMENT'S FAILURE TC 
PRODUCE MATERIAL EVIDENCE - PHCTOGRAPES 
Ne explanation except inability to locate the photographs was given 
to explain why the material photographs were not produced, (Tr. 420). AS 
shown above, the photographs (pictures and slides) were in the possession 
and custody of the Government (police). Their materiality could net be doubted 
when the new "green pants" theory wes introduced by the Government. There 
is no allegation that the photographs were equally available to the defense, 
The Court specifically stated the prosecution had no oblization to provide the 
photozraphs. (Tr. 497). Tie denial of the motions for judgment of acquittal 
and mistrial having been erroneously denied, «s aforesaid, a request was 
made and refused for an instruction to the jury that they may .2ssume from the 
Government's failure to produce the evidence (photosraphs) that that evidence 


would have been unfavorable to the Government's case, (Tr. 494), and after 


the jury was instructed the request was renewed and denied. (Tr. 518-519). 


Carmody v. Capital Traction Co., 43 App. D.C. 245, Ann. Cas. 1916 D, 


706 (1915); Delaware and Hudson Co. v. Nahas, (1926, 3rd Cir.), 14 F. 2d 
56; see also Instruction No. 15, Criminal Jury Instructions for the District 
cf Columbia; Instruction No. 28, Revised Standardized Jury Instructions for 
the District cf Columbia. There is,of course, an analozy between the failure 
to produce a witness and failure to produce evidence. 

The Court excused the failure te produce when there was testimony 


that the photosrephs were misizid and were not available to be produced, 
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(Tr. 495). Judge Bazelon in his dissent in the case of Richards v. United 


States ,107 U.S. App. D.C. 197, 275 F. 2d 655, cert. den., 80 S. Ct. 1253, 
363 U.S. 815 (1960), queted from McClanahan v. United States, (1956, 5th 


Cir.), 230 F. 2d 91S, as follows: | 
Availability of a witness is not to be determined 
from his mere physical presence at the trial or his 
accessibility for the service of a subpoena upon him. 
Cn the contrary, his availability may well depend, 
among other things, upon relationship to one or the 
other of the parties and the nature of the testimony 
that he mizht be expected to give FEA | 
Lackinz any instructions on the point, the jury was allowed to de- 
liberate ziving no adverse weight to the 3cvernment's failure to produce ma- 
terial evidence, which was a serious viclatica of Appellant's right to due pro- 
cess of law. The jury was already prejudiced by the fact that it had heard 
testimony about the photosraphs and the failure of the Court to instruct them 
regarding this most material evidence obviously swayed them in their deli- 


berations which were already tainted by the allowance of the false evidence; 


7. INA BIFURCATED NCNJURY TRIAL CF THE INSANITY ISSUE, 
WEERE TEERE IS SUBSTANTIAL UNCONTRADICTED EVIDENCE 
OF PRODUCTIVITY DUE TO MENTAL ILLNESS, THE TRIAL 
JUDGE SITTING AS A TRIER CF FACT, MAY NOT FIND THAT 
THERE WAS NC PRODUCTIVITY AND ENTER 4 JUDGMENT 
OF CONVICTION SOLELY BECAUSE TES DEFENDANT HAS 
CCNSISTENTLY DENIED HIS PARTICIPATICN 


IN TEE CFFENSE 


During the argument of ccunsel for Tranthem at the trial of the issue 
of insanity, the Court raised the question upon which it based its verdict, that 


is, cana psychiatrist make a determination of productivity regarding 
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a particular criminal occurrence if the defendant-patient denies involvement 
in the offense. The Court stated the premise as follows (2 Tr. 45-46): 


THE COURT: Mr. Eulman, one of the troubles 
is when a man s2ys that he didn't commit the offense, he 
zives the psychiatrists very little understanding of now 
it was he sot involved in the offense. Both of these doc- 
tors would have been sreatly assisted had they had an 
understandinz of what it was that Led this man to zet- 
tins lined up with these ether people, what they were 
really after, the desree cf plannins that took place 
ahead of it, who w2s the initiator and who was the fol- 
lower, how did it come about, why was this place se- 
lected. 


I realize that that is a difficult dichotemy for 
2 counsel to operate under when he is trying 2 case 
to a jury, but you are trying 2 case to this Court, and 
the Court is able to distinguish in his mind between 
what the jury found on the evidence that was before 
the jury and what mizht nave been the true situation, 
which was not disclosed because of the Defendant's 
failure to tell the truth of whatever cther circumstance 
might have been. 


My difficulty is not that this man hasn't got a 
mental problem, but I find it difficult to know how 
I can relate his disease to his conduct waen in ¢- 
ffect he is saying, I didn't doit. He is not only 
saying it to the jury, but he is sayinz it to the 
psychiatrists. If he didn't do it, how cculd his 
mental illness have affected his doing it. 


New, that is my problem and I am putting 
it to you frankly because that is where I am stuck. 


Trantham at all times contended he was not involved in the armed 
robbery hereinvolvec.. This denial continued in his psychiatric interviews. 
The crux of Trentham's statement to Dr. Robertson regardins his involve- 
ment in the allezed offense was related by Dr. Rovertscen on cross-examin- 


ation by the prosecutor, as fellows (2 Tr. 13):° 
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Q His involvement, if any. 


A He says he didn't do it; he was not in the 
parking lot; he was at Thirteenth or Fourteenth and 
Pennsylvania Avenue, Northwest. He had zone into 
Hecht's Department Stcre bathroon and then taken 
twenty caps of heroin mainlinin= and was walking 
down Pennsylvania Avenue when his friend, Mr. 
Akers, happened te come by in his car and waved 
to him. They lived not tco far away from each 
other and Mr. akers cffered tc take him home. He 
got into the car and then at that point ue was ar- 
rested. 


Q Now, I believe you made some refer- 
ence earlier to hallucinations of Mr. Trantham. 
Do you consider this a nallucination? 
A No. y 
i 


A perscn is presumed to be innocent until proven guilty. United 


States v. Fleiscaman, 70 S. Ct. 738, 339 U.S: 329 (1950). This presump- 


tion follows him until a verdict of guilty beyond 3 reasonable doubt is deter- 


mined. Insanity may be that "reasonable doubt." 


A bifurcated trial on the issue of insanity is nothing more than the 
second part of the same trial, 21 Am. Jur. 2d "Criminal Law", Sec: 47, pg. 
130. The presumption of "innocence" cannot be said to have pean conclusively 
destroyed by the jury's verdict. : 


ne oe 
This Court ha¢ an opportunity to discuss the question of disclosures 


of “suilt” by a psychiatrist at the trial in the case of Edmonds v. United States, 


104 U.S. App. D. C- 144, 260 F. 2d 474 (1958). In that case the defendant 


was convicted of second-dezree murder. In the course of the trial the pro- 


secutor utilized a statement of the psychiatrist as evidence of guilt. The 
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Court discussed 18 U.S. © 4244, which prohibits the admitting in any criminal 
proceeding of any statement of an accused made during a mental examination 
2s evidence of 2uilt, as it effected 14 D.C. Code, Sec. 308 (now 307 (b)(2)), 
which made the physician-patient privilege inapplicable during a criminal 
insanity hearing. It was determined that the intent of Conzress was to remove 


the privilese from statements relevant to mental competency or sanity, but 


to leave privileged statements relevant to the issue of zuilt or innocence. 


Therefore, if evidence of the accused admissicn of guilt would not 
be admitted into evidence, it is not proper for the Court to weigh the failure 
to "confess."" Tae aceuseé has no knowledze when he is speaking with the 
psychiatrist that theré will be a bifurcated trial, so he may be apprehensive 
to "confess " evento the doctor. The only reason there was & bifurcated 
trial in the case at bar was the Hospital had not held a Staff Conference. (Tr. 
525). The determination of competency was not known until the day of the trial, 
put at that time there was already a determination of productivity by the Hos- 
pital. (C.R. 22). 

At the trial on the issue of insanity, neither doctor testified that 
their opinions were in any way affected by Trantham's denial of guilt. Dr. 
Robertson based his opinion of productivity on the determination of the mental 
disorder as they related tc the offenses charzed. (2 Tr. 10-12). Dr. Stra- 
vinsky could make no determination of productivity, out was not concerned 
with the jury's verdict (she saw Trantham after the jury's verdict). She 


stated (2 Tr. 35): 
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Q Were you aware of the offense of which 
Mr. Trantham was charged? 


A Yes. 


Q Were you aware of what at least the jury had 
found.his role to have been in the case? 


A I wasn't so much aware of what the jury had 
found. I wes aware of the indictment, that it was a 
robbery charge and that it was a group cf men. | 


It is admitted that the ultimate determination of "productivity" is 
for the trier of facts and what to a psychiatrist is clinically 4 mental disease 


or defect for treatment purposes may or May not be tae same for the trier 


of facts purposes ind@termining criminal responsibility. Millard vy. Harris, 
————— | * 


132 U.S. App. D.C. 146, 406 F. 2d 964 (1968). But, as the Court stated in 


that case the accused need not be a “hallucinating psychotic in order to raise 


the insanity defense." 
| 


The important element in determining whether the trier of fact 
acted properly or not, is te determine whether his decision is based on any 


evidence. There is no conflict that Dr. Robertson found productivity and 


| 
Dr. Stravinsky had no firm opinion on productivity. There was a lack of ev- 


idence from which the Court could determine there was no productivity . 
From the comments of the Court it was clear that the failure of 
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Trantham to "confess guilt" was the sole vasis for its determination of "no 


' 


productivity." This was an erroneous conclusion. Edmonds v. United States, 


supra. The Court's grounds overlook the element that a person honestly 
| 


(really or for psychological reasons) believes himself innocent. ‘Under the 
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test set out by the Court, every person who seeks a mental examination must 
at the same time infer he is guilty. Ctherwise, under the trial Court's test 
an innocent man does not have to rely on the defense of not guilty by reason 
of insanity. This was never the intent of the allowance of mental examina- 
tions. The only test the Court may legally apply is (1) was there mental 
disease, and (2) if sc, whether the nature and extent of the condition is such 
as to legally relieve the nih gears responsibility. United States v. 
Amburgey, 189 F. Supp. 687 (U.S.D.Cc.D.C., 1960). 

Based on the aforesaid and the legal standard prevailing at the time, 
the Court should have’ made a finding that, if Trantham was involved in the 
criminal cccurrence for which the jury nad found him guilty, any such crim- 
inal act was the product of his mental discerder or disease. 

It should be emphasized that tae contentions on the question of in- 


sanity were not and are not intended to derogate from other contentions set 


out in this appeal for which it is urged the Court reverse the Court below and 


order entry of 2 verdict of judgment of acquittal. 
CONCLUSION 


The weakness of the Acvernment's factual case ag2inst the Appel- 
lant Peter J. Trantham, Jr., coupled with 2 cumuletive series of prejudicial 
errors, denied Appeliant Trantham a fair trial. Moreover, the uncorrected 
errors as to this Appellant became inextricably intertwined, resulting in the 


creation of unfair and insurmountable obstacles to Appellant obtaining his 
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pasic right to a fair trial. Accordingly, Appellant submits his convictions 


must be reversed and the trial Court directed to enter a judgment of acquittal 


or not guilty by reason of insanity, or in the alternative, to remand the case 


and order a new trial. 


Respectfully submitted, 


Leonard Z. Bulman 
Attorney for Appellant 
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The Government's brief contains some major flaws which impel 
appellant's counsel to reply. 

The case before the Court is one of circumstantial evidence based 
only on speculation. An objective appraisal of the record on appeal com- 
pels at least a reasonable doubt that Trantham was a party to the robbery 
in question. There is at least a reasonable doubt that Trantham entered 
the car in question before it arrived in the 1300 block of Pennsylvania 
Avenue, N. ./., after the robbery, and there is at Least a reasonable 


doubt that he was wearing brizht green pants when he was arrested and 


later when color photographs were taken of the four defendants as a group 


and each separately. 


MeXnight, the robbery victim, did not identify Trantham as one of 


the robbers. 
aiflen 


?“cXnizht only identified the color of the pants of the accomplice who was 
the lookout man. Although all three of Trantham's codefendants gave in- 
consistent evidence in relation to their own alibis, they all gave consistent 
and uncontradicted testimony (a) that Trantham was not with them when they 
played pool in Southeast .Jashington and when they thereafter drove down- 
town to the 1300 olock of Fennsyivania Avenue, and (b) that Trantham 
entered the car in that block. Akers testified that he was wearing green 
pants when arrested. Dockery testified that he was wearing green pants 
when arrested. This evidence was uncontradicted, and the Governme nt did 
not attempt to challenge it. 


Trantham's three codefendants testified that individual color pictures 


were taken of each defendant, inclucing Trantham. 


/Jnen the prosecutor at the trial requested the color slides of the de- 


fencants, which at all tirnes were in the possession of the prosecution, he 
stated the police could only find "two of them." (Tr ~03) Now, in this appeal, 
| 


the prosecution dou>ts that any evidence of the existence of the missing 


color slides of Trantham and Dockery was produced. Detective Ronayne, 


however, testified that he recalled that color photographs were taken of 
each defencant (Tr 220) but he was able to find full length photographs of 
only Akers and Proctor but not the most material slides, those of 
Trantham and Dockery. : 
There was no confusion in Detective Ronayne's mind as to the color 
individual slides and color sroup pictures. After testifying of his "search" 


for the color slides, he, without hesitation, on cross-examination by 


Trantham's counsel, admitted there were other pictures (the group pictures), 


(Tr. £23). At that point the Court instructed him to obtain them. Within 
twenty minutes he returned with the color group pictures, but not the missing 
individual cclor slides (Tr 432). Defendant's Ex. 5, produced by Detective 
Ronayne, is a color group picture of the four defendants and shows that 
Trantham was not wearing "light green" pants. Even Detective Ronayne, on 
viewing Ex. 5, characterized Mr. Trantham's pants as "Gark" as follows: 
2  Cfficer Ronayne, can you see Trantham's pants in that 
picture? 
getter: 
I can see them. 
Q What color are they? 
A Icouldn't tell. They look dark. 
This exhibit on its face contradicts the testimony of 7fficers Jones and 
Sievers, who testified from memory and contradicted their PD 251 which 
they prepared and submitted as the truth of the subject matter. 

In this connection counsel submits that the rationale of the missing- 
witness doctrine also applies here and that the burden was on the Sovern- 
ment to show that the missing individual picture of Trantham showed he was 
wearing "light green" pants. A similar problem arose in United States v. 


Garner No. 23,368 - U.S. App. D.C. - decided November 6, 1970. In that 


case this Court held that the burden was on the Government to show the 


presence of counsel at a lineup and was not on the defendant to show the 


absence of counsel. ‘Cn page 3 of the slip opinion the Court said. 
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The applicabie pr.acipes call for this ourcea tc oe placed 
not on the defendant, who would have to prove a negative, but 
on the Government, which is in the best position to come for- 
ward with evidence establishing that counsel was present at the 
lineup....At least this principle governs the situation of routine 
lineups, where the Government can meet its burden by the simple 
and reasonable precaution of noting on the lineup form the name 
of the lawyer present to represent the suspect. In contrast, de- 
fendant is not in a position to establish the absence of a lawyer 
py contemporaneously recorded evidence. (Emphasis added) 


See also, Speiser v. Randall, 357 U.S. 513 (1958) where the Court de- 


clared a California statute invalid because it imposed a burden on a tax- 
payer to prove a negative. 

Counsel submits that the reasoning and result in Garner should obtain 
nere. Since Defendant's Ex. 5 shows that Trantham was not_ wearing “tight 
green" pants and since the Government had exclusive possession and control 
of the individual color picture the police took of him, the burden clearly was 
on the Government (a) to show that Trantham was wearing "light breen" 
pants and (b) to overcome the contrary presumption based on the group 
picture of the four defendants and the PD 251 form executed dy the are 
resting officers which stated that Trantham was wearing "blue jacket and 
plaid pants." If the element of "Light green" pants was the zist of the 
3overnment's theory of Trantham's guilt then the Government under the 
Brady and Gregory decisions was required well in advance of trial (a) 
to notify defendant's counsel of the fact of the taking of the photographs 
in question and what they depicted and (b) to assure their presence at the 


trial. This the Government failed tc do and by its nonfeasance it plausibly, 


if not probably, jeopardized the defense Trantham could and would have made. 


In its brief the Government says the matter cf green pants was 
only one factcr in the Z3overnment's evidence against Trantham. This 
contention is clearly and totally unsound. The only allezed fact which 
could pessibly implicate Trantham was his allesed wearing of green pants. 
Absent this evidence siven only by Cfficers Jones and Sievers, the trial 
jucge would have granted his motion for a judgment of acquittal, as he 
did in favor of Dockery, since his mere presence in the car did not prove 
participation in the roobery. 

In its brief the Government states that Trantham was overshelminzly 


guilty and that the missing color photozraph did not contain material 


evidence. This is a bold and unfair statement lacking any support. It is 


contradicted by Judge Gessell's statement at Tr 211-213 and of his grave 
concern as to Trantham's guilt and Defendant's Ex. 5. 

The Zovernment evades the operative fact of the bifurcated insanity 
trial. A scrutiny of the transcript shows that the trial judge found Trantham 
sane only because he denied participation in the offenses. If Trantham 
had the burden of proving an insanity defense then he clearly made a 
prima facie case. The two psychiatrists, Robertson and Stravinsky, 
testified he suffered from schizophrenia and Dr. Robertson said that this 
illness produced or at Least contributed to the criminal conduct charged 
against him. The rule of the Supreme Court is that in a criminal case 
the ourden is on the 3overnment to prove sanity. Davis v. United States, 
160 U.S. 269 (1895). The Government offered no evidence on this issue 


and did not refute the testimony given by the two psychiatrists. 


a 


Cn this record there are adequate basis for reversal. “Je see them 


in (a) the absence of an identification of Trantham, (b) the possibility that 
either Akers or Dockery was the lookout man since each was wearing green 
pants when arrested (c) the inconsistency between the testimony of | Cfficers 
Jones and Sievers and their statements in their PD 251 made over 

year vdefore the trial, (d) the depiction in the Defendant's Ex. 5 of 
Trantham's pants as cf a color other than light green, (e) the unrebutted 
presumption that the missing full-length individual picture of Trantham 
would Likewise show an absence of light green pants, and (f) the strong 
reasonable doubt of the trial judge as to Trantham's guilt. 

The verdict against Trantham was the result of pure socmiael In 
Jigfall v. United States , 37 U.S. App. D.C. 252, 230 F, 2d 220 (1956) 

See 
this Court at pase 253 said: 
This Court has said that where all the substantial | 
evidence is as consistent with innocence as with guilt it is the 

cuty of the appellate court to reverse. (Citing Hammond v. 

United States, 75 U.S. App. D.C. 397, 127 F.2d 752 (1942). 

And in Eunt v. United States, 115 U.S. App. D.C. 1, 316 F. 2d 652 
(1963) this Court applied this doctrine and reversec a rovbery conviction 
partly oecause the jury was allowed to speculate as to zuilt. 

The lack of direct evidence and the pervasive ambizuity of inference 
in this case compounds the infirmities of Trantham's conviction. In 
Holland v. United States, 348.U.S, 121 (1954) the Court at page 129 said 
that : | 


"appellate courts should review the cases bearing con+ 
stantly in mind the difficulties that arise when circumstantial 
evidence as to guilt is the chief weapon of a method that is 


only an approximation." 


-6- 


In a case, such as the instant Trantham appeal, “in which the evidence 
relied upon to establish suilt is entirely circumstantial, the trial judze 
may not ceny a motion for judzment of acquittal and send the case to the 
jury unless, taking the view most favorable to the Zovernment, there is 


sufficient evidence tc support a verdict of guilty beyond a reasonable 


doudt." Zattles v. United States, 388 7. 2d 799, 801-302 (5 Cir. 1968). 


Appellant Trantham's case therefore should have been withheld from the 
jury and a jucgment of acquittal accordingly should have been entered. 
CCNCOLUSION 
or the reasons stated in this reply orief and in appellant's main 
prief, appellant's counsel submits that this Court should reverse the 
judgment of the District Court. 


mespectfully submitted, 


Leonard 2. sulman 
Attorney for appellant 
(Appointed by the Court) 
630 /ashington Building 
Washington, D.C. 20005 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,037 
(Cr. No. 359-69) 


UNITED STATES OF AMERICA Appellee, 


Vv. i 
| 
PETER J. TRANTHAM, JR., Appellant 


PETITION FOR REHEARING OR IN THE ALTERNATIVE 
SUGGESTION FOR REHEARING EN BANC 


TO THE HONORABLE JUDGES OF THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT: 
| 
The appellant, Peter J. Trantham, Jr., herein petitions for a re- 


hearing before the same panel of this Honorable Court or in the alternative 


suggests that this matter be reheard en banc and shows to this Honorable 
| 


Court the following facts: 

On February 2, 1971, a panel of this Court affirmed the judgment of 
the Court below that appellant, Peter J. Trantham, Jr., was guilty of armed 
robbery and assualt with a dangerous weapon. One of the main issue of fact be- 


fore the Trial Court was whether there was sufficient evidence that this appel lant 


was wearing “bright green pants" and therefore was identified as the look-out 


at the time of the robbery. At the trial certain colored slides were testified to 
as being taken by the police at the time of arrest, but the slides were not pro- 


duced by reason of the fact that the prosecution claimed the photographs were 


lost or mislaid. United ¢ Court of Appeals 


for the Bistrict of Columots Ciresit 


FILED FEB 161971 


The ruling of the present case directly conflicts with the decision of 
another punel of this Court in Cuse No. 23,957 United States of America v. 
Carlton E. Bryant, et al. decided January 29, 1971, in which a different panel 
of this Court addressed itself to a similar problem, to wit, lost evidence which 
had been in the hands of the police. 

In that case, a certain tape recording of conversations allegedly in- 


volving the defendant had been made, but at the time of trial they could not be 


produced. Therefore, the officer was allowed to testify to matters which took 


place utilizing only certain brief informal notes. 
That Court stated at page nine of the slip opinion, as follows: 


"Access by defendant counsel to certain evidence gathered 
by the government is protected by both constitutional and statutory 
safe guards in the Federal Criminal process. A series of Supreme 
Court decisions, most particularly Brady v. Maryland, 373 
U.S. 83 (1963) creates a due process requirement that certain 
material be disclosed to the defense; and Rule 16, Federal 
Rules of Criminal Procedure, and the Jencks Act, respectively, 
deal with pre-trial and at-trial disclosure of certain material. 
The threshold issue in these cases is whether the particular 
material sought to be discovered by appellants-the tape of the 
motel room conversations-was the type covered by the constitutional 
statutory safe guards invoked by the appellants. We conclude that 
it was." (Citations omitted) 


"In the leading Supreme Court decisions concerning the 
due process requirement of disclosure, the content of the non- 
disclosed evidence has always been known. The standard of con- 
stitutional coverage thus has turned upon the extent to which the 
evidence is "favorable" to the accused. (Citing Brady, supra). 
Although the Supreme Court has not yet attempted to define the 
standard with procision, it is the law in this Circuit that the due 
process requirement applies to all evidence which "might have led 
the jury to entertain a reasonable doubt about [defendants | / guilt." 
(Citing Levin v. Katzenbach, (1966} 124 U.S. App. D.C. 158, 


162, 363 F 2d 287, 291) and that this test is to be applied generously 
to the accused when there is "substantial room for doubt" as to 
what effect disclosure might have had. 


In the present case, two police officers testified that appellant Trantham 
‘had been wearing "bright green pants" on the night of the alleged sores but 
‘the police report (PD 10) showed "blue jacket - plaid pants" and neither police 
‘officer had any independent notes (in fact one officer, Jones had not wisn looked 
at the report prior to testifying). The three other defendants and the prosecutor 


Mr. Grafman, and the prosecutions rebuttal witness, Det. John Ronayne, all 


testified color photographs were taken of the individuals . 


The sole issue with regard to Mr. Trantham was whether he was 
wearing "bright green pants” or not. The Court would have granted a motion 
to acquit except for this issue (Tr. 216-217). Like the tapes in the Bryant 
case, the individual photographs of Dockery and Trantham were mistaid or 
lost by the police. Notwithstanding the fact that this was evidence material 


' to the government's case, no effort was made to even try to find the pictures 


and,in fact, the prosecutor claimed that he did not know the pictures existed un- 
til a demand was made for them. 


Summarizing the proceedings with regard to these photographs, they 


were first mentioned by the defendants Akers and Dockery when they testified. 


A demand was made for them at the end of the first day of trial, and on the 
following morning the prosecutor represented to the trial Court as follows 


(Tr. 403-404): 


Mr. Grafman...the Robbery Squad detective in charge 
of the investigation in this case, conferred with me. I con- 
sulted with him about the color pictures. He had made a dili- 
gent effort to findthem. We have Located two of them, one of 
Mr. Proctor and one of Mr*. Akers. 


Mr. Grafmin... Mr. Proctor and Mr. Akers are full- 
length pictures. 


Detective Ronayne was put on the stand to describe the fact that he 
made a "diligent effort” to look for the pictures. A transcript page 420 he 
stated on questioning by the prosecutor: 


Q. Andasa result of this investigation, were color 
photographs taken of these individuals? 


Yes, sir. 


In response to my request of yesterday afternoon 
what if any efforts did you make to locate the color 
photographs that were taken? 


Well, I looked through all the files and [ found two 
of them. 


When you say, all the files, would you elaborate on 
what all the files are? 


Well, the files that we have available. They are in 
the process of changing these files, and they are not 
classified in order, and I don't --possibly they are 
all not there. I just searched through to find what I 
could. (Emphasis Added}. 


Did you in fact make a diligent effort to Locate these? 


I searched through them for about three or four 
hours. 


Which if any of them were you able to locate? 


William Akers and Proctor, Ronald Proctor. 


Under cross-examination by Trantham's counsel, Mr. Bulman, the 
following material information was discovered from Detective Ronayne: (Tr. 


422): 


When were you made aware that this case was 
coming to trial? 


Friday of last week. 


And at that time did you attempt to get all the 
pictures together? 


A Ididn't contemplate using these pictures at that 
time. 
After it was discovered that there were other poloroid pictures that 


the officer had not brought and the Court ordered Detective Ronayne to produce 


. the pictures when he returned to the stand he produced pictures of Trantham and 


‘ the others in a group. One of which shows Trantham's pants as being dark. The 


. officer-so characterized them (Tr. 434) and this Court upon examining Trantham's 
| Exhibit No. 5 stated at page four of the slip opinion that "we have examined the 
photograph and find that so far as the color of Tranthams pants are concemed 
it is inclusive. The Court did not make any comment upon the fact that the 
' pants were dark and not bright, which was most material. 
At page 495 of transcript the Court commented, as follows: | 


As Lunderstand the situation, the officer said that 
they were in a process of moving around the files; that 
when they were requested this, which you did not do un= 
til yesterday, the officer spent three hours searching 
and produced everything he could find. 
The panel at page four of the slip opinion makes an error of fact 


with regard to the "bright green pants”. The jury did not have before it all 
evidence necessary to fully weigh the testimony of the officers. The testimony 
| 


of the officers is best characterized by the comments of the trial court at 
transcript page 213: 


. -He (Sievers} doesn't remember anything about’ 
plaid pants, yet that it what the report says... | 


Mr. Grafman... Mr. Proctor and Mr. Akers are full- 
length pictures. 


Detective Ronayne was put on the stand to describe the fact that he 
made a "diligent effort” to look for the pictures. A transcript page 420 he 
stated on questioning by the prosecutor: 


Q  Andas a result of this investigation, were color 
photographs taken of these individuals? 


Yes, sir. 


In response to my request of yesterday afternoon 
what if any efforts did you make to locate the color 
photographs that were taken? 


Well, I looked through all the files and I found two 
of them. 


When you say, all the files, would you elaborate on 
what all the files are? 


Well, the files that we have available. They are in 
the process of changing these files, and they are not 
classified in order, and I don't --possibly they are 
all not there. I just searched through to find what I 
could. (Emphasis Added}. 


Did you in fact make a diligent effort to locate these? 


I searched through them for about three or four 
hours. 


Which if any of them were you able to locate? 


William Akers and Proctor, Ronald Proctor. 


Under cross-examination by Trantham's counsel, Mr. Buiman, the 
following material information was discovered from Detective Ronayne: (Tr. 


422): 


When were you made aware that this case was 
coming to trial? 


Friday of last week. 


And at that time did you attempt to get all the 
pictures together? 


A I didn't contemplate using these pictures at that 
time. 
| 

After it was discovered that there were other poloroid pictures that 


the officer had not brought and the Court ordered Detective Ronayne to produce 
: the pictures when he returned to the stand he produced pictures of Trantham and 
| the others in a group. One of which shows Trantham's pants as being dark. The 


officer.so characterized them (Tr. 434) and this Court upon examining Trantham's 
Exhibit No. 5 stated at page four of the slip opinion that "we have examined the 
photograph and find that so far as the color of Tranthams pants are concerned 


it is inclusive. The Court did not make any comment upon the fact that the 


' pants were dark and not bright, which was most material. 


At page 495 of transcript the Court commented, as follows: | 


As I understand the situation, the officer said that 
they were in a process of moving around the files; that 
when they were requested this, which you did not do un- 
til yesterday, the officer spent three hours SOEREERS 
and produced everything he could find. 


The panel at page four of the slip opinion makes an error of fact 


with regard to the "bright green pants”. The jury did not have before it all 


evidence necessary to fully weigh the testimony of the officers. The testimony 


of the officers is best characterized by the comments of the trial court at 

transcript page 213: 

: 

..-He (Sievers} doesn't remember anything soo 
plaid pants, yet that it what the report says... 


"But the first officers (Jones) testimony 1s to 
some extent, discredited by the report because it is 
inconsistent with what he said. Not just the plaid 
point, but inconsistent with the manner in which the 
man was dressed." 

This appellant had a right to have before the jury all evidence of what 
he was wearing on the night of the occurrence. The failure of the prosecution 
to secure its evidence against loss should not, as the Court has allowed to be 
done, be to the detriment of the defendant. 

The photographs did not become material to the case, until the pro= 
secution for the first time brought in the "bright green pants theory". There 
had not been any previous reference to Trantham wearing bright green pants. 
This was not disputed, but this Court has set out a proposition which endanger 
justice, being, the expression of law that "we find no basis for Tranthams 
suggestion that the government was guilty of some inpropriety in failing to pro= 
duce the photographs before they were demanded by counsel." (page 4, slip 
opinion). Compare Brady v. State of Maryland, 373 U.S. 83, (1963); Griffith 
v. United States, 87 U.S. App. D.C. 172, 183 F 2d 990 (1950). 

The holding of other panel of this Court on January 29, 1971, in U.S. v. 
Carlton E. Bryant, et al. , is in direct conflict with the decision of the Court 


rendered in the instant case and this appellant respectfully requests that this 


Court grant the petition for rehearing or in the alternative the suggestion for 


a rehearing en banc and that the judgment of the District Court be, upon further con= 


sideration, reversed. 
RESPECTFULLY SUBMITTED 


Leonard Z. Bulman 
630 Washington Building 
Washington, D.C. 20005 
Attorney for Appellant 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented : 


1. Whether a gun found in the rear seat of the get- 
away car in an armed robbery is admissible in evidence, 
where it is first mentioned in the testimony of one of the 
defendants. 

2. Whether the Government’s inability to produce a 
full-length color photograph of Trantham, which may not 
ever have been taken and was not in the possession of the 
Government at time of trial, constitutes a deprivation 
of Trantham’s right to the due process of law. 

3. Whether the trial court’s rejection of Trantham’s 
insanity defense was erroneous. 

4. Whether the trial court’s sentence of Proctor was 
proper. 


* This case has not previously been before this Court. 
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COUNTERSTATEMENT OF THE CASE 


On March 11, 1969, a three-count indictment was filed 
charging appellants each with armed robbery, robbery, 
and assault with a dangerous weapon in violation of 22 
D.C. Code $$ 3202, 2901, and 502. The indictment simi- 
larly charged William Akers and Burnett C. Dockery 
with the same offenses.? A trial by jury was held before 
the Honorable Gerhard A. Gesell on December 15, 16, and 
17, 1969. Both appellants and William Akers were found 
guilty of armed robbery and assault with a dangerous 
weapon.? On February 16, 1970, appellant Trantham was 
sentenced to ten to thirty years on the armed robbery 
count and three to nine years on the assault with a dan- 
gerous weapon count. On March 5, 1970, appellant Proc- 
tor was sentenced to ten to thirty years on the armed rob- 
bery count and three to ten years on the assault with a 
dangerous weapon count. The sentences of both appel- 
lants were ordered to run concurrently. These appeals 
followed. 


The Case for the Government 


On December 4, 1968, at approximately 5:55 p.m., 
Mr. James E. McKnight was robbed at gunpoint. At that 
time McKnight was a parking lot attendant at the 
Courtesy Parking Service, 12th and C Streets, S. W. (Tr. 
12-13). As he was closing up for the day he was ap- 
proached by two Negro males, one of whom was carrying 
a gun (Tr. 14). While the one robber held the gun on _ 


2 The charges against Dockery were disposed of by virtue of the 
trial court’s granting Dockery’s motion for judgment of acquittal 
at the close of the Government’s case. Akers was convicted, but did 
not appeal from his conviction. 


20Qn February 10, 1970, appellant Trantham was found guilty 
by the trial court after a non-jury trial on his insanity defense. 
The court bifurcated Trantham’s trial and Trantham waived his 
right to trial by jury only on the issue of insanity. See Transcript 
of Insanity Trial at $4 (hereinafter referred to as “Insan. Tr.”) ; 
trial transcript at 4-6 (hereinafter referred to as “Tr.”). See also 
part IV, infra, 
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McKnight, the other robber tied him up and took ap- 
proximately $36 or $37 from his pockets (Tr. 16-17). 
Of the $37, McKnight recalled that about “$10 to $12 in 
coins” was taken (Tr. 17). In addition, the robbers took 
from McKnight an unusual “good luck charm from a 
Catholic church up in New York” and a copper four-leaf 
clover (Tr. 18). McKnight also testified that at the time 
of the robbery his shed was very well lit and that the face 
of the robber who tied him up was less than two feet 
away from him (Tr. 17, 21). 

After the robbers left Mr. McKnight tied up inside 
his parking lot shack,* he was able to pull himself up in 
time to look out the window of the shed and see the two 
robbers running across the parking lot (Tr. 22-28). He 
then observed the robbers join a cohort who was ap- 
parently serving as their lookout (Tr. 28). The three 
men ran together a short distance, and then all three 
jumped into the passenger side of a waiting automobile 
(Tr. 23-24). McKnight was able to observe, however, that 
the lookout had on a pair of green pants and that the 
getaway car was a two-door red automobile (Tr. 23-24). 

While watching the fleeing criminals through the win- 
dow, Mr. McKnight was able to get up on his feet and 
run out of the parking lot shed (Tr. 25). He ran over to 
the side of the parking lot where a fellow worker, Mr. 
Roy F. Brown, was warming up his cab as he was wait- 
ing to give Mr. McKnight a ride home (Tr. 24-25, 88). 
McKnight told Brown that he had just been robbed, and 
the two began to follow the robbers in Brown’s cab (Tr. 
25-26). McKnight and Brown then began a chase of the 
red car and were always able to “keep them in [their] 
sight” (Tr. 26-27). McKnight also testified that during 
the entire chase no one got in or out of the fleeing 
automobile (Tr. 85-86). At one point Brown’s cab closed 
to within “a half a car length on the left” of the rob- 


3 Mr. McKnight described the precise location of the robbery as a 
“shack” which he further described as a small (4’x4’) wood 
structure of a type found on many parking lots in the District of 
Columbia (Tr. 18-14, 22). 
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bers’ car (Tr. 28). McKnight was then able to recognize 
the passenger on the right front seat as the “man with the 
gun” and appellant Proctor seated in the rear seat as 
the man who had tied him up and taken his money (Tr. 
28-29, 77). 

The chase continued until the robbers’ vehicle reached 
the area of 14th Street and Pennsylvania Avenue, N.W. 
(Tr. 31-82). At this juncture, with the road congested 
with heavy traffic, McKnight leaped out of the cab and 
summoned a nearby policeman (Tr. 32-33). While Mc- 
Knight was trying to get the policeman’s attention, both 
he and Mr. Brown observed the passenger in the right 
front seat jump out of the robbers’ auto and begin to 
run (Tr. 33-84, 58-54). As the fleeing robber ran, he 
dropped a gun (Tr. 34). The police officer then pulled his 
revolver and halted any further exits from the automobile 
(Tr. 34-85). Inside the automobile after it was stopped 
were Akers, who was the driver, Trantham, occupying the 
left rear seat, Proctor, in the right rear seat, and Dockery, 
in the middle of the back seat (Tr. 128-33). Upon a 
search of the automobile on the scene of arrest the police 
recovered Mr. McKnight’s unique good-luck charm and 
four-leaf clover from the console of the automobile (Tr. 
135-87). McKnight positively identified the two items as 
his (Tr. 17, 70-71). In addition the police recovered from 
the street, in the exact area where McKnight saw one 
of the robbers leap from the car and drop something, a 
silver-plated revolver which McKnight identified as look- 
ing exactly like the robber’s gun (Tr. 21, 69-70). Finally, 
the police recovered from the console of the car $7.29 in 
coins as well as $13 in bills, some of which was “scat- 
tered over the [back] seat” (Tr. 135-137, 146). 

Mr. Brown was the second Government witness (Tr. 
88). His testimony corroborated that of McKnight from 
the point at which McKnight left the parking shed (Tr. 
88-115). Importantly, Brown testified, as McKnight had 
earlier, that he never lost sight of the red car during the 


5 


chase (Tr. 97).4 Brown also stated that throughout the 
chase no one got in or out of the robbers’ automobile 
(Tr. 97-98). Finally, Brown testified that the three men 
in the rear seat of the automobile appeared to be “chang- 
ing clothes” during the chase (Tr. 97-98). 

Officer James W. Jones and Officer James H. Sievers 
were the Government’s final two witnesses (Tr. 123, 
187). Officer Jones testified to the aforementioned arrest 
of the occupants of the red automobile as well as the sub- 
sequent search which revealed the money, the medallion 
and the four-leaf clover (Tr. 126-137). Both Officer Jones 
and Officer Sievers testified that they recalled that Tran- 
tham was wearing “bright green pants” at the time of his 
arrest (Tr. 144-145, 161, 165, 170, 198-194). Sievers also 
said that he prepared the various police forms attendant 
to the arrests on December 4, one of which briefly de- 
seribed Trantham’s apparel as a blue jacket and plaid 
pants. Both he and Officer Jones, however, were able to 
recall that the color of the plaid in Trantham’s pants was 
green (Tr. 145, 198). Finally, Officer Jones stated that 
the .88 caliber revolver recovered from the street near 
the robbers’ car was in operable condition (Tr. 146-147). 
At the end of Officer Jones’ testimony the money, the 
medallion, the four-leaf clover, and the .38 caliber re- 
volver were all admitted into evidence by the trial court 
(Tr. 172-175). 

At the close of the Government’s case in chief motions 
for judgment of acquittal were denied as to Akers, 
Trantham and Proctor (Tr. 203-218). The trial court, 
however, granted such a motion as to Dockery, holding 
that the Government had only proved mere presence at 
the scene of a crime (Tr. 203-218). 


*Once during the chase McKnight and Brown “momentarily” 
lost sight of the red car as it turned a corner but just as quickly 
regained sight of it (Tr. 97-98, 114-115). 
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The Case for the Defense 


Akers, Proctor, and Dockery each testified. Akers’ 
mother, Frances Viola Akers, was the only other defense 
witness, since Trantham declined to testify. 

Akers admitted that he was the driver of the red two- 
door automobile (Tr. 237-238). He testified, however, that 
he did not participate in the armed robbery of Mr. Mc- 
Knight. Akers claimed to have played pool with Proctor 
and Dockery in the afternoon and then to have driven 
Dockery down to the Treasury Department to pick up 
Dockery’s wife (Tr. 225-228). Akers testified that he 
drove to 14th and F Streets, N.W., where Dockery got out, 
looked for his wife unsuccessfully, and got back into the 
automobile (Tr. 227-228). As Akers drove the car down 
14th Street toward Pennsylvania Avenue, he noticed 
Trantham waving to him (Tr. 228-229). Trantham asked 
him for a ride home and got into the car, and shortly 
thereafter they were stopped and arrested by the police 
(Tr. 229-231). Akers denied that there ever was a fifth 
passenger in his car and that any one jumped out and 
ran as the police approached (Tr. 231). 

On cross-examination Akers stated that he had won 
“about $80” playing pool, that much of it was in change, 
and that he put all of the money in the console (Tr. 266- 
268). He further testified that he was walking out of the 
pool hall with Dockery counting all the change he had won 
(Tr. 267). He had no knowledge of the money that was 
scattered all over the back seat (Tr. 269). In addition, 
Akers testified that there was a .22 caliber pistol in the 
console of the car (Tr. 269-270). When the police came he 
passed it to someone in the back seat (Tr. 270-272). 
‘Akers had “no explanation” as to how the medallion and 
the four-leaf clover got into the console of the car he was 
driving (Tr. 278). Akers concluded his testimony by de- 
nying that he had ever been in Southwest on the day of 
the robbery (Tr. 285). 

At the conclusion of Akers’ testimony, Dockery was 
called as a witness for appellant Trantham. He contra- 
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dicted Akers’ testimony in several respects. First, he testi- 
fied that Akers drove the car to 18th Street near the 
Department of Agriculture in the Southwest section of 
the District to pick up his wife and that then the car 
proceeded up 14th Street instead of down as Akers had 
related (Tr. 307-313). Dockery also said that as the police 
arrived he took the .22 caliber pistol and hid it behind 
the back seat (Tr. 315-316). Finally, he stated that when 
he and Akers left the poolhall, Akers was not carrying 
any money in his hands since they had only been playing 
“for fun” (Tr. 204, 322-323). 

The next defense witness was Mrs. Akers. She testified 
only that she heard the two police officers and the prose- 
cutor discussing the color of Trantham’s pants in the 
witness room of the courthouse. (Tr. 327-331). 

Proctor was the final defense witness. He declared that 
Dockery was mistaken when he said that the car was 
driven to Southwest, but he could not recall the exact lo- 
cation to which the car did go to pick up Dockery’s wife 
(Tr. 342-346, 350). He then testified, in contradiction to 
Akers and Dockery, that he, Dockery and Trantham were 
seated in the back seat (Tr. 346). Like Akers, however, 

he denied that anyone leaped out of the car from the right 

front passenger seat (Tr. 347). His testimony concluded 
the case for the defense, since Trantham had elected not 
to testify. 

After the conclusion of the case for the defense a dis- 
cussion ensued over the Government’s inability to pro- 
duce certain photographs allegedly taken of all the de- 
fendants after their arrest (Tr. 403-406). 


The Government’s Rebuttal 


The Government then called Detective John Ronayne of 
the Robbery Squad (Tr. 419). He was able to recall only 
that color photographs were taken of each of the defend- 
ants (Tr. 420-421). He searched for “three or four hours” 
on the final day of trial, at the prosecutor’s request, in an 
attempt to locate any and all pictures that might have 
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been taken by the Identification Bureau of the Metro- 
politan Police (Tr. 421). He was able to find and bring 
to court two full-length photographs (in the form of 
color slides), one of Akers and one of Proctor. In addi- 
tion, the detective also located two Polaroid color photo- 
graphs of all four defendants as well as five additional 
color photographs, showing each defendant individually.® 
He was unable to find a single full-length photograph of 
Trantham, although the color photograph of all four de- 
fendants does show a portion of each defendant’s pants. 
The two color photographs were physically shown to the 
jury, and the color slides were shown to the jury by means 
of a projector and screen (Tr. 436-37). 

The only other rebuttal witnesses were Officer Jones 
and Mr. McKnight. Each was shown the color photograph 
of all four defendants (Trantham’s Exhibit 5) (Tr. 487, 
442). Each testified that the color which Trantham’s 
pants appeared to be in the photograph was much darker 
than the color they actually were. Each was then shown 
Trantham’s exhibit number 2 (the color slide of Akers) 
by means of a projector and screen, and each testified that 
Trantham was wearing a pair of green pants “lighter” 
than the dark green pants Akers appeared to be wearing 
in the slide.® 


5 The two color slides of Akers and Proctor and the two photo- 
graphs of all four defendants are part of the record on appeal. 
They were designated at trial as Trantham’s exhibits numbers 
2, 3, 4, and 5, respectively. The other five color photographs of the 
defendants individually were marked for identification at trial as 
Trantham’s Exhibits 6 through 10. Exhibit 10 is a color photo- 
graph of Trantham, but it is not full-length. These photographs 
were not designated as part of the record in this Court. 


©The photograph of all four defendants (Trantham exhibit 5) 
was taken, according to Detective Ronayne’s testimony, in the 
Robbery Squad office in “ordinary room light . . . with a flash 
attachment” (Tr. 435). Although the photograph does appear to 
show a portion of Trantham’s pants, it is purely conjectural how 
accurately it, or any other photograph, would depict the brightness 
of the color of the pants Trantharfwas actually wearing at the time 
of his arrest. 
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At the conclusion of the Government’s rebuttal testi- 
mony the court denied Trantham’s renewed motion for a 
judgment of acquittal (Tr. 443-444). The jury then con- 
victed Trantham, Proctor and Akers. 


ARGUMENT 


I. The admission into evidence of the second gun was 
proper. 


(Tr. 171-186, 234, 269-270, 424-426) 


Appellant Proctor contends that it was error for the 
trial court to admit into evidence the gun that the police 
recovered from the rear seat of the robbers’ automobile.’ 
Proctor claims that the admission of the second gun was 
“inadmissible and cleary prejudiced [sic]” (Brief for 
Proctor at 11). Such a claim has no merit. 

Proctor argues that Macklin v. United States, 133 U.S. 
App. D.C. 847, 410 F.2d 1046 (1969), stands as an ab- 
solute bar to the admissibility of the second gun. Macklin 
in our view is inapposite. In that case this Court ruled 
that where the defendant was charged with carrying a 
dangerous weapon it was reversible error for the trial 
court to have allowed the prosecutor, in rebuttal, to in- 
troduce into evidence two other guns which were seized 
from two other men who were not on trial at the time. 
The instant case does not even remotely resemble the 
factual framework in Macklin. Here Proctor and his co- 
defendants were charged with armed robbery. Minutes 
after the robbery they were all caught in the getaway car, 
in which the proceeds of the robbery were also found. A 
gun was discovered in the street near the car; another 
gun was found partially hidden in the back seat. Such evi- 
dence is highly probative as to whether Proctor was in- 
deed a participant in that armed robbery. See United 


? Appellant Tranthum does not claim any prejudice from the 
admission of the second gun into evidence, nor did he object at any 
time at trial to such evidence (Tr. 171-86, 424-26). 
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States v. Baker, 419 F.2d 88 (2d Cir. 1969), cert. denied, 
397 U.S. 976 (1970); Payne v. United States, 111 US. 
App. D.C. 94, 294 F.2d 723, cert. denied, 368 U.S. 883 
(1961); Morton v. United States, 87 U.S. App. D.C. 
135, 183 F.2d 844 (1950); 1 WIGMORE EVIDENCE §§ 83, 
88 (8d ed. 1940).° 

Notwithstanding the aforementioned background, 
when the Government sought to introduce the gun as a 
part of its case in chief, the trial court ruled that the gun 
was inadmissible because there was a lack of concrete 
connection between that gun and the robbery. See Tr. 171- 
85. His ruling, however, was a narrow one: 


[T]he Court is not going to permit the Government, 
on its case in chief, to introduce evidence concerning 
the second gun. I want to make very clear I am in 
no way making any decision with respect to the 
Government’s rights on cross-examination .. . - 


(Tr. 185). Thus the court did not bar inquiry by the 


Government on cross-examination, if the appropriate evi- 
dentiary foundation was laid. It did, however, limit the 
prosecutor in the following terms: 


(THE CourT]: ... I think that you [the prose- 
cutor] could ask him [Akers] whether he saw any- 
thing else [in the console] and if he says that he 
didn’t, I don’t think you can get in the gun on that 
basis. 


(Tr. 234). Since Akers had testified on direct examina- 
tion that he put his money into the console (where the 
medallion and four-leaf clover were found), the prose- 
cutor quite properly cross-examined as follows: 


8 Baker, Payne and Morton all indicate that a gun not specifically 
identified as being used in the armed offense may be properly in- 
troduced into evidence on the theory that: 


possession of the guns proved that [the defendant] was 
equipped to commit the very crime of which he was charged. 


United States v. Baker, supra, 419 F.2d at 87; ef. United States 
v. Ravich, 421 F.2d 1196, 1204 (2d Cir. 1970). 
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Q: Do you recall what was in the console when 
you put your money in there? 


* * * * 


A: Yes, I recall. 
Q: What was in there? 
A: A .22 caliber pistol. 


(Tr. 269-70). Significantly, none of the three defense 
counsel objected to this volunteered information by Akers, 
nor was there any objection to the subsequent admission 
of the gun into evidence (Tr. 269-77, 425-26). This fact 
alone bars any relief in this Court. Scott v. United 
States, 115 U.S. App. D.C. 208, 317 F.2d 908 (1968) ; 
see also Hardy v. United States, 119 U.S. App. D.C. 364, 
343 F.2d 233 (1964), cert. denied, 380 U.S. 984 (1965). 
In addition, the trial court gave the jury a cautionary 
instruction, reminding them that none of the defendants 
were charged with carrying a dangerous weapon or with 
stealing a gun.? We submit that upon such a record the 


admission of the second gun into evidence was not error. 


Il. The inability of the Government to produce an alleged 
full-length color photograph of Trantham in no way 
constituted a denial of due process. 


(Tr. 12-28, 33-85, 97, 129-129, 135-137, 147-148, 
171, 229-346, 403-408, 414-418, 420-423, 432-435) 


Appellant Trantham purports to rely upon the teach- 
ing of Brady v. Maryland, 373 U.S. 83 (1963), to compel 
a reversal of his conviction. In essence he claims that 
the inability of the Government to locate a full-length 
color photograph allegedly taken of Trantham somehow 
constitutes a denial of his right to the due process of 
law. We do not agree. 


°Proctor’s trial counsel’s cross-examination of Officer Jones 
brought out the fact that the second gun been stolen in a 
robbery—a fact not even remotely alluded to the Government in 
its direct examination of the officer. This prompted the trial court 
to give an immediate cautionary instruction. See Tr. 426-29; see 
also McIntosh v. United States, 114 U.S. App. D.C. 1, 309 F.2d 
222 (1962) ; Hardy v. United States, supra. 
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In order to develop this issue properly here, we are 
setting forth the full factual backdrop against which it 
arose. The first mention of any photographs of any of 
the defendants occurred during Trantham’s counsel’s *° 
eross-examination of the co-defendant Akers, not as part 
of the Government's case in chief (Tr. 288-89). Akers 
could only testify that he thought that color pictures 
were taken “of us” (Tr. 288-89). Next, Dockery testi- 
fied that color pictures were taken of him and his co- 
defendants (Tr. 296). At the close of Mrs, Akers’ testi- 
mony (the third defense witness) Trantham’s attorney 
requested, for the first time, that the Government pro- 
duce all pictures taken of the defendants on the day cf 
their arrest (Tr. 331-32). The next mention of any 
photographs occurs after the close of the case for the 
defense (Tr. 408-08). At that time the Government pro- 
duced two color slides, one of Akers and one of Proctor 
(Trantham’s exhibits numbers 2 and 3). Then Tran- 
tham’s counsel recalled Proctor and asked him whether 
he had seen a full-length color picture of Trantham (Tr. 
414-15). Proctor said only, “I think so” (Tr. 415).* 
Finally, the prosecutor gave Trantham’s counsel “all the 
pictures that could be located anywhere in the Police 
Department” (Tr. 417). Tyantham’s counsel then intro- 
duced into evidence the aforementioned color slides of 
Akers and Proctor, and these were shown to the jury by 
means of a projector and screen (Tr. 416-18). 


10 Trantham is represented on appeal by the same attorney who 
represented him at trial. 


21The Government rarely has occasion to introduce into evi- 
dence a picture of a defendant taken at time of arrest. Cf. Barnes V. 
United States, 124 U.S. App. D.C. 318, 365 F.2d 509 (1966). The 
record here indicates that the Government had no advance notice 
of any request to produce a full-length color photograph of Tran- 
tham, since it could not possibly anticipate that Trantham would 
conjure up 2 defense consisting of a denial of the fact that he had 
on green pants. In these circumstances it is apparent that the 
prosecutor did not suppress anything. 


12 It should be noted that this is the first record reference of any 
photograph being “full-length.” See Tr. 405-06. 
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Thereafter the Government called Detective Ronayne 
in rebuttal (Tr. 420). He testified that he made a dili- 
gent search through the Police Department files and was 
able to locate approximately ten color photographs or 
slides of certain of the defendants, which included a 
photograph (not full length) of Trantham (Tr. 420-23, 
432-35). He also testified that he believed that color 
photographs were taken of the defendants (Tr. 420). 
He did not testify, as Trantham apparently assumes, 
that full-length pictures were taken of all of the defend- 
ants. Indeed, the record is silent on that point. Tran- 
tham’s counsel was then given all the pictures in the 
possession of the Government (Tr. 432). These pictures 
were marked as Trantham’s exhibits numbers 5 through 
10, but only number 5, however, was introduced into 
evidence (Tr. 484). Exhibit 5 in the color photograph 
of all four defendants which does show portions of their 
pants. This picture was shown to the jury for whatever 
probative value it might have had (Tr. 433-435).* 


A. The record does not establish the existence of a 
full-length color photograph of Trantham. 


We submit that Trantham has not shown the existence 
of a full-length color photograph. Since the record is 
silent as to whether such 2 photograph was taken, and 
since the Government has conducted a diligent search for 
such a picture, Trantham has not been denied due process 
of law. In sum, we contend that the Government can- 


18 Although the picture does show a portion of Trantham’s pants, 
the picture is not a clear one, and, the actual color of Trantham’s 
pants on the day of the arrest remains unclear. This, of course, 
was a proper consideration for the jury, which rejected Trantham’s 
defense and his concomitant argument about what color his pants 
were. See part B, infra. See also Trantham’s counsel’s closing 
argument wherein he put the green pants issue squarely before the 
jury (Tr. 465-76). Since the jury rejected his arguments, he now 
has no valid grievence in this Court. 


14 In this regard we invite the Court’s attention to the analogous 
situation of Jencks Act material that may or may not have been 
misplaced by the Government. See United States v. Williams, 384 
F.2d 488, 493 (2d Cir.), cert. denied, 385 U.S. 886 (1966). 
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not be faulted for failure to produce a picture which 
the record indicates may not have ever been in existence. 


B. The photograph demanded by Trantham is not 
material evidence but, rather, mere evidentiary 
surplusage. 


Assuming that the police took a full-length color photo- 
graph of Trantham at the time of his arrest, we main- 
tain that the introduction into evidence of such a photo- 
graph would be excess evidentiary baggage with little 
relevance to the guilt or innocence of Trantham. We 
make this contention for several reasons. First, there is 
already a photograph of Trantham’s pants in evidence, 
albeit one of poor quality: Trantham’s exhibit number 5. 
In addition, Trantham’s counsel’s closing argument was 
devoted in large part to the fact that this picture showed 
that Trantham did not have on light green pants. See 
Tr, 465, 467, 470-75. By the same token the Government 
argued that the green pants AE only one factor in the 
Government’s evidence against Trantham, and specifically 
asked the jury to acquit all the defendants if they be- 
lieved that the Government suppressed any evidence. See 
Tr, 485-86, 489-90. See also part D, infra. In short, the 
picture showing Trantham’s pants, plus the testimony of 
the witnesses and the arguments of counsel, put this 
factual issue (i.e. whether Trantham had on green pants) 
squarely before the jury. The jury rejected Trantham’s 
defense. The photograph, if found, would do no more 
for his cause than did the defense testimony and his 
exhibit number 5. 

Second, there is testimony from a Government witness 
that the defendants in the rear seat of the getaway car 
were all “changing clothes” (Tr. 27-28, 97). Indeed, Mr. 
Brown testified that he observed such activity in the 


15'The Government’s production of Trantham Exhibits 4, 5, and 
10 tends to indicate that no other pictures were taken of Trantham. 
Indeed, Trantham Exhibit 10 is a picture (color photograph) of 
Trantham alone; its existence negates significantly the possibility 
that another individual picture was taken of him. 
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back seat of the getaway car during the chase. Thus 
any photographs taken at the police station after Tran- 
tham’s arrest would not necessarily show his attire at the 
time of the robbery. This testimony was also before the 
jury and diminishes the probative vaiue of such a post- 
arrest photograph of Trantham. 


C. The failure to produce a photograph not within the 
Government’s possession at time of trial does not 
violate the Brady rule. 


The holding of Brady v. Maryland, supra, was a pre- 
cise one. The Supreme Court there held that: 


the suppression by the prosecution of evidence favor- 
able to the accused upon request violates due process 
where the evidence is material .. . to guilt.... 


378 U.S. at 87. In that case, however, the prosecution 
refused to disclose a confession of Brady’s co-defendant 
in which he admitted the actual shooting. This, we sub- 
mit, is a far ery from a photograph of Trantham which 
may not have been taken and was not in the possession 
of the Government at time of trial. In this jurisdiction 
Levin v. Clark, 188 U.S. App. D.C. 6, 408 F.2d 1209 
(1968), is to the same effect. This Court in Levin also 
ordered a new trial where the Government refused to 
disclose certain material evidence. We submit, however, 
that there has been no such suppression, negligent or 
otherwise, by the Government in the case at bar. 

Quite recently this Court has rejected a similar argu- 
ment in United States v. McCord, 187 U.S. App. D.C. 
5, 420 F.2d 255 (1969). In that case the appellant at- 
tempted to equate the failure of the Government to take 
fingerprints with a Brady v. Maryland violation. This 
Court rejected such a claim in short shrift. United 
States v. McCord, supra, 187 U.S. App. D.C. at 6, 420 
F.2d at 256. 
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D. The probative value of a full-length color photo- 
graph taken of Trantham at the time of his arrest, 
in light of the strength of the Government's case, 
was negligible. 


We further maintain that if such a picture was negli- 
gently misplaced by the Government, it is not a piece of 
evidence material enough to require a reversal in light 
of the overwhelming evidence of Trantham’s guilt. 

The evidence adduced at trial, leaving aside the testi- 
mony as to what color pants Trantham was wearing, 
clearly established that an armed robbery did take place 
(Tr. 12-16). The complainant, McKnight, was approached 
by two men, one of whom was armed with a gun (Tr. 
12-23). They took his money, tied him up, and fled (Tr. 
15-20). He was able to see them running across the 
parking lot (Tr. 28). They were joined by a third man, 
who was serving as lookout (Tr. 23-24). The three rob- 
bers then jumped into the passenger side of a waiting 
automobile (Tr. 24-25). The car put on its lights and 
took off (Tr. 23-26). McKnight ran out of the parking 
shed, got into Brown’s car, and followed the getaway car 
(Tr, 24-27). Both McKnight and Brown testified that 
they never lost sight of the car and that during the 
chase no one got in or out of the car (Tr. 27, 97). When 
the chase culminated at 14th Street and Pennsylvania 
Avenue, N.W., the passenger in the right front seat 
leaped out of the car, dropped a shiny silver gun, and 
fled (Tr. 38-35). This gun was recovered near the get- 
away car and identified by McKnight as strikingly simi- 
lar to the gun held on him by the robbers (Tr. 20-21). 
Akers was arrested as the driver of the car (Tr. 128-29). 
Trantham, Proctor and Dockery were all arrested in the 
backseat of the getaway car (Tr. 128-29). Strewn all 
over that backseat was a quantity of money (Tr. 185- 
37). In the console of that car was nearly $10 in coins 
(close to the exact amount of coins taken in the robbery) 
(Tr. 185-87, 147-48). Also in the console were the com- 
plainant’s unique good-luck charm and medallion (Tr. 
135-37, 171). In addition, McKnight positively identified 
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Proctor as the man who tied him up (Tr. 15-16). Final- 
ly, Dockery, Proctor and Akers told the jury contradic- 
tory and unlikely stories about their whereabouts at the 
time of the robbery, with Dockery admitting that they 
went into Southwest only a block away from the scene 
of the robbery (Tr. 229-346). 

With such evidence all before the jury, it could have 
made no material difference whether Trantham had on 
green pants or yellow pants. We submit that any failure 
by the Government to produce a full-length color photo- 
graph of Trantham (taken at time of arrest, not at time 
of robbery), if in fact such a photograph ever existed, 
can only be regarded as harmless error. Rule 52(a), 
Fep. R. Crim. P.*° 


16 Trantham also claims that his motions for judgment of ac- 
quittal were erroneously denied both at the end of the Govern- 
ment’s case and at the close of all the evidence. These claims are 
without merit. The Government must adduce enough evidence so 
that a reasonable juror may, but not must, conclude that the ac- 
cused is guilty beyond a reasonable doubt. Crawford v. United 
States, 126 U.S. App. D.C. 156, 375 F.2d 332 (1967) ; Curley v. 
United States, 81 U.S. App. D.C. 389, 160 F.2d 229, cert. denied, 331 
U.S. 887 (1947). In the case at bar the Government’s evidence, as 
outlined in Part II-D, supra, was more than enough to send the 
question of Trantham’s guilt to the jury. 

Trantham grounds his hope for reversal primarily upon Goodwin 
v. United States, 121 U.S. App. D.C. 9, 847 F.2d 798, cert. denied, 
382 U.S. 920 (1965), and Bailey v. United States, 135 U.S. App. 
D.C. 95, 416 F.2d 1110 (1969). We submit, however, that the evi- 
dence in the case at bar is much stronger than that in either Good- 
win or Bailey. 

In Goodwin the getaway car was discovered an hour after the 
robbery and was not continuously followed from the scene of the 
robbery, as was Akers’ car in the instant case. In Bailey, the appel- 
lant was only standing near the scene of the robbery and fled when 
a bystander accused him of participation in it. Indeed, this Court 
in Goodwin indicated that the result would have been different if 
the passenger in the getaway car: 

was . . . shown to have been in the store during the robbery, 
or in the automobile at the time it was apparently awaiting 
the three active robbers. 
121 U.S. App. D.C. at 11, 347 F.2d at 795 (emphasis added). Good- 
win and Bailey are clearly distinguishable. The motions for judg- 
ment of acquittal were properly denied. Moreover, once Akers, 
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IIL. The trial court, sitting as the trier of fact on the 
insanity issue, could properly reject a single psychia- 
trist’s opinion that Trantham’s actions were a product 
of a mental illness. 


(Insan. Tr. 3-32, 36-38, 49) 


Since Trantham waived trial by jury for his insanity 
defense, the trial court was the trier of fact as to the 
issue of insanity (Insan. Tr. 3-4, 4-6). Trantham called 
Dr. Robert Robertson as a witness (Insan. Tr. 5-82). 
He testified that Trantham was suffering from “latent 
schizophrenia” (Insan. Tr. 7, 10). Although Dr. Robert- 
son did not interview Trantham until some ten months 
after the robbery, and although Trantham denied any 
involvement in the robbery, he concluded that: 


if Mr. Trantham was in the parking lot and com- 
mitted the offense on that date... his value system 
would be changed by the illness. It might permit 
him to make offenses against others. 


Also, his passivity, which he has demonstrated to 
us, would permit him to go along with other persons 


and not be able to make his own independent judg- 
ment. 


(Insan. Tr. 10) (emphasis added). Dr. Robertson also 
testified, however, that Trantham was “by and large. . - 
perceptive,” “independent,” “well familiarized with pro- 
ceedings in the Court,” and that “[Trantham’s] intelli- 
gence .. . is quite good” ( Insan. Tr. 21, 22). 

The Government then called Dr. Elizabeth R. Straw- 
insky, who like Dr. Robertson is a psychiatrist at Saint 
Elizabeths Hospital. Dr. Strawinsky agreed that Tran- 
tham was suffering from “schizophrenia, latent type” 
(Insan. Tr. 36). She, however, testified that there was 
“no basis” upon which she could relate Trantham’s mental 
ilness to his participation in the robbery (Insan. Tr. 
37-88). In addition, Dr. Strawinsky testified that Tran- 


Dockery, and Proctor told the jury their contradictory, unbelievable 
alibis, the jury had an even stronger basis upon which to properly 
find all the defendants guilty. 
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tham’s participation in a group-type robbery would be 
“somewhat incompatible’ with “the effect of borderline 
schizophrenia” (Insan. Tr. 38). 

On the testimony of these two witnesses the trial court 
ruled as follows: 


I have followed the testimony closely . . . The Court 
feels the Government has met its burden and will 
enter a verdict of guilty. 

I do not believe that there was a showing of pro- 
ductivity here by the Defendant, but even if there 
was, I believe it has been negatived by the nature of 
the evidence adduced and the testimony of Dr. 
Strawinsky. 


(Insan. Tr. 49). Thus the record indicates, contrary to 
Trantham’s contention, that the trial court did not make 
Trantham’s failure to admit the offense to the psychia- 
trist “the sole basis for its determination of ‘no produc- 
tivity’” (Brief for Trantham at 37). Rather, the trial 
court evaluated the evidence adduced and the testimony 
of the two psychiatrists and concluded that there was no 
productivity. Under the law in this jurisdiction, that 
was the proper function of the court as the trier of facts. 
King v. United States, 125 U.S. App. D.C. 318, 372 F.2d 
383 (1967). This Court has held further that the trial 
judge must be reversed only if he shows a fundamental 
misunderstanding of the evidence or the law and that 
there is a strong presumption that he acted correctly. 
Hightower v. United States, 117 U.S. App. D.C. 48, 46- 
47, 825 F.2d 616, 619-20 (1963), cert. denied, 384 U.S. 
994 (1964). The presumption of sanity does not vanish 
upon the introduction of “some evidence” of insanity. 
Keys v. United States, 120 U.S. App. D.C. 348, 346 F.2d 
824, cert. denied, 382 U.S. 869 (1969). Even when the 
evidence of mental illness is uncontradicted, this Court 
has been reluctant to set aside the verdict of the trier 
of fact. See, e.g., Adams v. United States, 184 U.S. App. 
D.C. 187, 418 F.2d 411 (1969); Hawkins v. United 
States, 114 U.S. App. D.C. 44, 310 F.2d 849 (1962). 
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Even more recently this Court reiterated the applicable 

principles: 
[OJbviously the trial judge, acting also as the trier 
of facts in this case, is far more accurate in his 
appraisal of the credibility of the witnesses . . - 
than we, faced with a cold record, can possibly be. 
It is, of course, the sole responsibility of the trier 
of facts to evaluate the testimony of the witnesses 
and to determine what weight, if any, should be 
given to the testimony of each witness. 


United States v. Carter, D.C. Cir. No. 22,912, decided 
June 5, 1970, slip op. at 4. 

Trantham’s reliance upon Edmonds v. United States, 
104 U.S. App. D.C. 144, 260 F.2d 474 (1958), is mis- 
placed. That case involved the admissibility of the de- 
fendant’s statement, to a psychiatrist indicating his guilt, 
in his trial on the merits. The relevance of Edmonds to 
the issue discussed herein is remote at best. Moreover, 
the record clearly shows that the trial court did not com- 
pletely reject Dr. Robertson’s testimony on the ground 
that Trantham had not admitted the offense to him. 
Rather, the court simply did not give Dr. Robertson’s 
testimony as much weight as he might otherwise have 
given it. The court might have given his opinion more 
weight had the doctor been able to analyze more fully 
Trantham’s involvement in the robbery and the motives 
and plans for the robbery. This becomes even more ap- 
parent when Dr. Robertson’s testimony is considered in 
light of Dr. Strawinsky’s testimony that Trantham’s in- 
volvement in this type of robbery would be “somewhat 
incompatible” with his mental illness. We submit that 
the trial court correctly evaluated all the testimony and 
the evidence before him and that the court’s finding on 
the present record should not be disturbed. 


IV. The sentence imposed upon Proctor is unassailable. 


Proctor’s argument concerning his sentence is unique 
in that it based solely upon the speculation of his counsel. 


21 


Contrary to Proctor’s contention, the record does not 
indicate that Proctor’s sentence was based upon any er- 
roneous information. See Sentencing Tr. at 1-2. Indeed, 
the only basis for Proctor’s sentence specifically men- 
tioned by the trial court is the fact that Proctor had 
been convicted by the jury of an armed robbery offense.”” 
The trial court did not state that Proctor’s sentence was 
in any way based upon whether ke was 17 or 18 years 
of age when he was convicted of shoplifting in Maryland. 
Moreover, the age variation seems of little significance 
in light of Proctor’s extensive record of criminal involve- 
ment.® Therefore, Townsend v. Burke, 3384 U.S. 736 
(1948), relied upon by appellant, has no application to 
the case at bar. 

Since the record discloses no indication of vindictive- 
ness nor consideration of improper factors by the trial 
court in imposing Proctor’s sentence, we submit that the 
sentence is unassailable. Scott v. United States, 135 U.S. 
App. D.C. 377, 878, 419 F.2d 264, 265 (1969); see also 


Gore v. United States, 357 U.S. 386 (1958). In this 
regard, it is well settled that appellate courts “[h]ave 
declared themselves impotent to modify sentences imposed 
within statutory limits.” Scott v. United States, supra, 
185 U.S. App. D.C. at 378, 419 F.2d at 265 (and cases 
cited therein) .” 


17 The trial judge, however, was undoubtedly familiar with the 
pre-sentence report, since he did sentence Akers under the Federal 
Youth Corrections Act, but declined to so sentence Proctor (Sen- 
tencing Tr. at 1). Moreover, Proctor’s counsel, the record indicates, 
never requested access to the pre-sentence report. 


18 Proctor’s criminal involvement is detailed in the trial court’s 
memorandum denying him a release on personal bond pending 
appeal. See Appendix at 25-26. Proctor’s counsel has somehow 
transformed this memorandum into a statement of the reasons for 
the court’s sentence. Such a transformation has no basis whatsoever 
in the record before this Court. 


29 Both appellants raise several additional issues which we feel 
do not require extended discussion. 

(1) Proctor’s allegation that the trial judge was prejudiced does 
not merit 2 response. The record shows that each defendant was 
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accorded 2 completely fair trial. In fact, the very defendant (Dock- 
ery) whom Proctor claims the trial court pre-judged is 
in favor of whom the court granted a motion for judgment of 
acquittal. See Tr. 208-18, 235-36. 
rs argument on the d 
y uncompelling. 
not at the voir dire 


trial, quite properly 
names... and the ad 
(3) Proctor’s final contention, 
stand trial, was never so much as 
the trial. Moreover, P 
never requested or was giv’ 
During the trial Proctor testi 
appeared incoherent. Finally, although Proctor now claims to be 
“addicted to heroin (20 capsules 2 day),” (Brief for Proctor at 20] 
we invite the Court’s attention to Proctor’s motion for release 
pending appeal, in which his present counsel announced: 


[Proctor] is not at present addicted to narcotics. While at 
Lorton, he attended meetings of Drugs Anon and believes he 
has broken the habit. 


Proctor’s motion for release pendin 

This Court has rejected similar 
that the trial court must be presented with sufficient 
create a ‘substantial doubt’ of a defendant’s competence before due 

e trial judge to order See EEE 

125 U.S. App. D.C-[365, 373 F.2d 225, 226 
(1966) ; cf. ates (Heard I), 121 U.S. App. D.C. 
87, 348 F.2d 4 owell correctly distinguished 
Hansford v. Unite .C. 387, 365 F.2d 920 
(1966), rehearing denied, 127 US. $84 F.2d 311 
(1966) (Statement of Leventhal, J. 
lee’s petition for rehearing en bane.) 
was presented with the fact that the defen 
caused an “acute brain syndrome.” Other juri: 
lowed the rationale of Powell. See, e.g., United States V. Cook, 418 
F.2d $24, $325 (9th Cir. 1969) ; Howell v. United States, 282 F. Supp. 
246, 249 (N.D. Ill. 1968). 

Finally, although there is no mention in the record in this case 
of Proctor’s use of drugs, the record in Mise. No. 106-69 in the 
District Court indicates that the trial court had information that 
Proctor was using drugs in the courthouse on December 17, 1969. 
This alleged drug use occurred, however, after the jury retired to 
deliberate. See Tr. 520-521 where the trial court apparently calls 
this incident to the attention of Proctor’s trial counsel. 

(4) Trantham contends that the trial court should have struck 
the testimony of Officer Jones because it “appeared false” in light 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THoMas A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
STEPHEN W. GRAFMAN, 
MICHAEL J. MADIGAN, 
Assistant United States Attorneys. 


an 

ofalleged inconsistency between his testimony at trial and a police 
report (Form PD-251) which the officer prepared after the arrests. 
The police report (reproduced herein as an appendix, infra, p. 27) 
reveals not an inconsistency but a possible lack of thoroughness. 
Even if there were an inconsistency, however, it needs no citation 
of authority to conclude that such inconsistencies are for the jury 
to resolve. Unfortunately for Trantham, their verdict of guilty 
resolved them against him. 


APPENDIX 
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APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 359-69 
UNITED STATES OF AMERICA 
Vv 
RONALD PROCTOR 
MEMORANDUM 


Defendant has filed a motion for release pending ap- 
peal on personal recognizance or one or more conditions 
specified in 18 U.S.C. § 3146(a). The motion was heard 
and denied on April 8, 1970, because the Court feels 
that no condition or conditions of release will reasonably 
assure that defendant will not be a danger to the com- 
munity and that the grounds for appeal are frivolous. 
18 U.S.C. $3148. The following written statement of 
the Court’s reasons for denying the motion is filed in 
accordance with Rule 9(b) of the Federal Rules of Ap- 
pellate Procedure. 

Defendant, who is 21 and was 19 when the offense 
was committed, was convicted of armed robbery on De- 
cember 17, 1969. The proof at trial showed that he was 
the gunman in a four-man robbery of a parking lot. In 
addition to the instant offense, defendant has an exten- 
sive record as a juvenile and two other convictions as 
an adult, one involving an offense committed while he 
was on bond in this case. 

As a juvenile, Proctor was committed to correctional 
facilities three separate times: in 1962 for housebreak- 
ing; in 1964 for carnal knowledge; and in 1965 for petit 
larceny. He finally was released in April, 1966. His 
juvenile record shows five other arrests which were not 


26 


pursued (one housebreaking, one unlawful entry, two 
UUVs, one petit larceny) . 

‘As an adult, Proctor was convicted of shoplifting in 
Maryland in the spring of 1966, for which he received 
a two-year sentence, serving six months and being placed 
on parole, While on bond in this case, he was charged 
with robbery (1/21/69); CDW and possessing imple- 
ments of a crime (10/30/69) ; second degree burglary 
(11/1/69) ; and attempted robbery and ADW (12/17/69). 
All charges except the CDW were apparently dismissed. 
He reported to the Court at the hearing that “Judge 
Thompson [General Sessions] gave me 90 days” on that 
offense. 

Counsel for Proctor indicated one ground for appeal: 
the admission into evidence of a gun, found in the get- 
away car but not positively identified as having been em- 
ployed in the robbery. He claims that this was prejudi- 
cial. The Court finds this ground for appeal frivolous, 
since admission of the gun was clearly relevant and in 
no way inflammatory. 

The Court does not believe that any financial condi- 
tions will prevent defendant from being a danger to the 
community. In light of his record and the frivolity of 
the appeal, moreover, the Court is convinced that neither 
the non-financial conditions suggested by counsel nor any 
others which are available will reasonably assure that 
defendant will not continue the course of conduct which 
amply indicates his danger to the community. 


/s/ Gerhard A. Gesell 
United States District Judge 


April 7, 1970. 
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